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Rt. Hon. Speoker ond Hon. Colleogues, this is the stotement of the minority

Members of the joint Commiltee of Legol ond Porliomentory Atfoirs ond the

Commiltee of Defence ond lnternol Atfoirs on the decision of the mojority in

respect of the Ugondo People's Defence Forces (Amendment) Bill, 2025lln

herein refened to os the UPDF (Amendmentf Billf. This stolement is mode

punuont to Rules 214 ond 215 of the Rules of Procedure of Porlioment of

\Ugondo.

The UPDF (Amendment) Bill, ZJl25 wos reod for the first time on Tuesdoy the l3ttt

of Moy, 2025 ond in occordonce with Rules 134 ond 200 refened lo the Joint

Committee of Legol ond Porliomentory Atfoin ond the Committee of

for scrutiny.

The obiect of lhe UPDF (Amendmentf Bill, 2025 is to o the Ugondo

Peoples' Defence Forces Act, Cop. 330 is to mojorly give etfect to the decision

of the Supreme Court in Conslllullonol Appeol No.2 d 2ti21: AG Vs Hon.

Mlcheol A. Kobqzlguruko omong others.

2.O. DECISION OF THE SUPREIiE COURI IN CONSTIIUIIONAT APPEAT NO.2 OF

2021: AG VS HON. IiICHEAL A KABAZIGURUIG

This wos on oppeol from lhe decision of lhe Constitutionol Court orising from

No. 45 ol 2016.the decision in Constitutionol
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The brief focls in lhis motter ore lhol Hon. Michoel Koboziguruko, o civilion ond

former Member of Porlioment together with others including members of lhe

UPDF wos chorged with offences reloting to security ond Treochery controry lo

sections 130(ll(fl ond 129(o)of the Ugondo People's Defence Forces Act

before the Generol Court Mortiol (GCM).

He obiected to his triol on grounds thot he wos not subject to militory low ond

the GCM wos not clothed Wth jurisdiction lo try the otfences with which he

wos chorged with. The GCM ovenuled this ond he filed the petition

stoting thot:
C\

(il Section 197 ol the UPDF Acl wos inconsislent with orticles 28(l),

126111,12?11) ond 257 11) (dl of the Constilution to the extent thot it

purported to creole o court of low wilhout Constitutionol oulhority.

(ii) The GCM ond olher militory courls estoblished under port VIII of the

UPDF Act ore not courts of lowwithin the meoning of orticle 12611l,,

129(1l,2lO ond 257 of the Constitution.

(iii) Sections 2, 17? ond I l9(il(gl& (h) of lhe UPDF Act ore inconsislenl

with ond in controvention of the Constitution to the extenl thot they

define o service otfence to meon ony otfence under the lows of

Ugondo, ond confer jurisdiction unto lhe courl morliol to try ony

otfence, ond jurisdiction every person.

a
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(iv) The oct of onoigning ond/or chorging the Respondent before the

GCM wos inconsistenl with ond in controvenlion of his righls of o foir

heoring under orticle 28(l ) of the Conslilution.

!n July 2021,lhe Constitutionol Court portly ruled in fovor of the petilioner (Hon.

Kobolguruko), decloring thot the GCM's iurisdiclion is limited to enforcing

mililory discipline ond trying service otfences specified under the UPDF Act,

opplicoble only to persons' subject to militory low. The courl further held thot

civilions ore not subject to militory !ow, unless they oid ond obet service

members in committing service otfenses, os outlined in Section I l9(l l (g) of the

UPDF Act (now S.l 17 (gl). Consequently, the court ordered thot civilions'

cunently focing triol in militory courts hove their coses tronsfened to civilion

the direction of the Director of Public Prosecutions.

The Attorney Generol oppeoled this decision to the Supreme orguing

lhot militory courts ploy o unique role in sofeguording notionol security ond

thot certoin circumstonces moy wonont the triol of civilions in Militory Tribunols.

judgment delivered on 3l sr Jonuory 2025, the Supreme Court portly upheld

the Constitutiono! Court's decision, otfirming thot the triol of civilions in militory

courts is unconstitutionol. ln porticulor, the Court held thot:

o) Article 210 restricts the jurisdiction Porlioment moy confer on the Court

Mortiol. The jurisdiction is limited to militory disciplinory otfences ond

of disciplino

I
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bf The Generol Court Mortiol, creoled under s.197 (now s.I95) of the UPDF

Acl, is o subordinole courl of low with speciolized jurisdiction.

c| The jurisdiclion of the Court Mortiol os curently confened by the UPDF

Act exceeds the conslitutiono! limits under Article. 210(b) of the

Constitution.

df Section 179 of the UPDF Act exceeds the limits in os much

os it confers jurisdiction on the CM to impose punishment beyond whot

is contemploted under the Constitution.

e) Seclions 2, I 19 ond 179 of the UPDF Act ore inconsistent with the

'+Constitution ond therefore null ond void.

! Court Mortiol os curently set up connol occord o free ond

foir triol os guoronteed under orlicle 28(l l ond 44 of the constitution, ond

its exercise of judiciol powers over civilions is unconstitutionol. The

members of the Court Mortiol ore not independent.

g) Civilions connot be tried by the Court Mortiol for oiding ond obetting of

militory otfences. (This is o deporture from the judgement of the

Constitutionol Courl which soved the jurisdiction of the Courts Mortiol

under s. ll7(ll(g) which confers powers to the Court Mortiol to try

civilions where on individuol voluntorily submits to militory low or is on

occomplice to o service member in committing o service otfencef .

hf The Courl mode the orden:

a
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Going forword, only coses reloling to disciplinory otfences by

members of UPDF should be tried by the Courts Mortiol.

Suspended oll triols of civilions in the Courts Mortiol ond sentences

for those olreody convicted should be subiected to iudiciol review

by civil courls, except those sentences thol hove been served.

All chorges, or ongoing crimino! triols, or pending lriols, before the

Courts Mortiol involving civilions must immediolely ceose ond be

tronsfened lo the ordinory courts of low with competent

jurisdiction.

The decision of the Supreme Court meont thot some provisions of lhe UPDF Act

not be enforced Wthoul omendment. The provisions thot need to be

omended in order to bring the Act in conformity with the Constitution ore-

The provisions of s.179 0) e P) @ow 177(l) t (2)) of the UPDF Act, reod

together with s. 197 (2) (now s.I95 (2)), which gront the su note

militory courts jurisdiclion over copitol otfences.

The provisions of the UPDF Act constituting ond providing for the triol

procedure of the GCM, the Division Court Mortiol, ond the Court Mortiol

Appeol Court, do not contoin ony or sutficient conslitutionol guorontees

ond sofeguords for them to exercise judiciol functions with

independence ond importiolity, which is o prerequisite for o foir heoring

i.

ii
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a

provided for under Arh. 21, ,44lcl,.ond I 28(l ) of the Constitution.
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a The provision of s.ll9 (l) (gD @ow s. ll7 (l) (g)), of the UPDF Act, under

which lhe Respondent, o civilion, wos chorged ond onoigned in the

Generol Courts Morliol should be deleted, hoving been struck down by

thg Supreme Court. Any ottempt to resunect lhem would be otfensive

lo Article 92 of the Constitulion, o bor ogoinst retrospective legislotion.

The jurisdiction confened by ss.2, 179, ond 11t(1) (h), (now ss.7,lO 177,

ond I 17 lll (h), of the UPDF Act, on the GCM to try persons' subiect to

militory low for civil ond, or, nondisciplinory otfences committed in

Ugondo, ore unconstitutiono!; os they controvene Articles 209 & 210 of

. The soid Sections should be deleted ond connot be

omended becouse they ceosed upon being struck
( dgrrn the

Supreme Court.

ln oddition, the Supreme Court in its odvisory orders guided on oreos

of omendment to bring the Act in conformity with the

included;

ond these

i. Eslobllshlng lhe Generol CourlMorllol (GCM) os o Dlvlglon of the Hlgh

Court with jurisdiction to hondle criminol otfences involving bolh

militory otficen ond ony civilions.

Limit the functions of Unit Disciplinory Committees (UDCs) ond

Summory Triol Authorities (STAs| to hondling strictly disciplinory

ii.

offences, with no power of im sentences of imprisonment.

,
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vi.

Utilize the existing mogistrocy to hondle lhe rest of the criminol coses

(other thon disciplinory otfencesf committed in Ugondo (which ore

cunently folling Wthin the docket of the UDCsl. The subordinote

militory Courts con hondle criminol coses of the level of Chief

Mogistrole's Courts (for otfences ottrocting life imprisonmenl ond

below). Or

With the odvice of lhe Judiciol Service Commission (JSC), oppoint

civilions with the requisite professionol legol quolificotions to serye os

judiciol otficers in the cunent subordinote militory courfs. They would

exercise jurisdiction over otfences trioble by subordinote courts. They

should hove the some privileges ond sofeguords os

counterporh in the civil courts. Oc

Amend the Constitution to estoblish superior Courts within

Court system under Art 129; ond clothe them with the requisile

jurisdiction ond guoronlees of independence ond importiolity to try

specific militory otfences of o copitol noture ond ol! other copitol

otfences under existing lows, committed by militory personnel. Or;

Provide in the UPDF Act for the High Court to sit os o Court mortiol

with power to try oll criminol copitol otfences within the High Court

jurisdiction, ond those unique to the militory thol ottroct o moximum

of life ond deoth sentences. Gront the Chief Justice Powers to ossign

Judges lo the militory courts. A select number of militory penonnel

con oct os ossessors. Appeols to the Court Mortiol Appeol Courls

would follow formot, wilh the Court of Appeol sitting os

a
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such. Mogistrote's Courls would ossume the jurisdiction over oll other

otfences of o subordinote Court.

vii. Moke provision in the UPDF Acl for triol of civilions in militory courts to

be only under limited circumstonces; ond only otter the Stote hos

concretely demonstroted to the court by verifioble foch, ond by

obiective ond serious reosons, the need ond justificotion for recoune

to the militory court. This must only opply where in relotion to the

specific closs or cotegory of persons ond otfences in question,

ordinory courls ore not in posilion to undertoke such lriol.

viii. Moke provision in the UPDF Acl for oppeol from militory courts ond

lribunols, coresponding to oppeols in ordinory Courts.

3.0. POINIS OF.DISSENT

Our dissent from lhe mojority is guided by the 1995 Constitution of the

Republic of Ugondo ond the Supreme Court judgement in Altorney

General vE Hon. Mlchoel A. Koboilguruko, Consfiluflonol lppeol No. 2

o] 2021 (orlslng from Conglllullonol Pellllon No. tL5 of 2016) os the locus

t

clossicus cose in oddition to other oulhorities.

The polnlr of dlssenl ore- r

(l ) Controvention of the

(2f lllegolity in Mililory Triols ;

(31 Otfending the doctrine of seporotion of powers;

&
a
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(4f Lock of porticipotion
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(51 Unconstitutionol Exponsion of Militory Court Jurisdiclion;

(61 Conslitutionol Limitotions on Porlioment's Powers;

(7| Lock of lndependence ond lmportiolity of the Courts Mortio!.

(81 Non Complionce wilh Judiciol Advisory Orders of the Supreme Court

Ruling.

1.0 Conlrqvenflon of the Conslllullon;

(if Article 92 of the Constitution provides

"Restriction on retrospective legislotion

Porlioment sholl not poss ony low to oller the decision or judgmenl of

ony court os between porties to the decision or judgement".

The obove provides o bor on the legislotive power of Porlioment in

enocting ony low thot hos the etfect olterirng the

iudgement of court.

Clouse 30 of the Bill proposes to introduce o new 117A in the

UPDF Act to provide for "olher pellom who ore ubfecl to mllltqry low".

The provision requires thot "o person, other thon o member of the

Defence Forces, sholl be subJ'e ct to militory low under the

excep fionol circ umsfoncer

(o)where fhe person voluntoily occornponies ony unit or other element of

the Defence Forces which is i,n ocfive seryice in ony ploce;

(b)whlle servrng with the Defence Forces under on

he orshe hos ogreed to be subject to militory low;

-t

a
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(c)where fhe person in unlowful possessrbn of orms, ommunition or

egupment ordinoily being fhe monopoly of the Defence Forcet

prescnbed in Schedule 7A to this Act or closrTied sfores prescnbed rn

Schedule 78 to fhis Acf, commrts on offence under ony witten low;

(d)where fhe person oids or obets o person subject to militory low in the

commission of, or conspires wifh o person subjecf to militory low to

commit the following offences-

(,) murdec

$t

(k)

(t)

(m)

(n)

oggrovoted robbery;

kidnop with intent lo murder;

treoson'

mispnsion of treoson; or

coffle rustfing;

(e)where fhe person, without outhoity, rts found rn possesion of, sells or

weors o uniform of the Defence Forces,'or

(f) where the person is found in unlowful possesrbn of-

(i) orms, ommunition or equipment ordinorily being the

monopoly of the Defence Forces, prescnbed rn Schedule

7A to this Act; or

(i,) clossffied stores os prescnbed in Schedule 78 to this

-y
Act; or
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(g)where fhe person tb serving in the posiffon of on officer or mililont of ony

force rorbed ond mointoined outsrUe Ugondo ond commonded by on

officer of the Defence Forces."

The obove clouse is on otlempt to reenoct S.l 17 of the UPDF Act which wos

struck down by the Supreme court for otfending Articles 28 (l 1,44 lcl ond I 28(l I

of the Constitution. Such oction is inimicol to the rule of low ond good

governonce which ore o cornerslone of our democrotic dispersion ond thot

of olher civilized nolions ond communities ocross the globe. lt olso constitutes

ond egregious ottock on judicio! independence there by controvening Article

l28l2l ond (3) of lhe Constilulion which provide thot no person or outhority

with the courts or Judiciol otficers in the exercise of judicio!

functions ond thot oll orgons ond ogencies of lhe stote sholl occord to the

courts such ossistonce os moybe required to ensure etfectiveness of the courls.

"See Article 128.2t.ond (3| of the Constitution. This oction omounls to contempt

of the Supreme court which is criminol, o thot musl be ovoided by our
r

decenl Porliomenl.

ln Uyonoge Vr lhe Queen (1967) I the Sd Lonkon Porlioment possed

retrospeclive lows otfecting the tdol of individuols occused of on ottempted

Coup. The Privy Council struck down the lows on occount thot they sought to

olter the course of porticulor proceedings ond etfectively overturn the court's

jurisdiction. The lndion Supreme court in lndlro Nehru Gondhl vr Rof Noroln

(1975) SCA2r9, ofter on election wos involidoted by Allohobod High Court o

wos possed lo volidote thot election. Supreme

II

constitutionol

#
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courl struck down the omendmenl holding thot Porlioment connot enoct

legislotions lhot overturn specific iudiciol decisions. Any legislotion possed with

the obiective of nullifying the etfect of o judiciol decision hos been held to be

on encroochment on the judiciol power ond is unconstitutionol (See the

Supreme coutt of lndlo ln Stote of Blhor vs Bol Mukund Soh Alr 2000 SC 1296,

Kumor Podmo Progod vs Unlon of lndlo AIR 1992 SG 1213 ond R v Secreilory of

stofe for the Home Deporlmenl,expoile f,re Mgodeg unlon (1995)2 AC 513),o

decision of the House of Lords worning the Executive ond the Legislotive orms

ogoinst interfering with decided coses.

The Supreme Court in Consllftrllonol lppeol No.2 oJ 2021: AG Vs Hon. Mbheol

A. Kobdguruko, fhe Supreme Court mode vorious findings ond orders

pertoining to the triol of civilions by Courts Mortiol. The net etfect of the decision

is thot the S.l I7 which confened jurisdiction is unconstitutiono! for the reosons

given in the judgement, whot the Bill presents in Clouse 30 is o reincornotion of

provision struck down by the Supreme court of the lond. Such is not the

conduct of civilised nolions. Porlioment must summon its tenocity, sensibility

ond sensitivity neryes to confront the vice os on evi! scheme thot musl be

defeoted on beholf of the Notion.

The minority hove the proposols mode n 30 of the Bill os

discussed obove os ogoinst fhe declbl'onof theSupreme Court in Consllfullonol

Appeal No.2 oJ 2021: AG Ys Hon. Mbheol A. Kobodguruko ond find thot the

proposols controvene the letter ond spirif of both fhe constitution ond the

Supreme court judgement contemptuously drbregording the direclion ot

t$r-t
-gk
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fhe Supreme Court in so for os fhe tnols in Mllitory courfs rs concerned. Ihe

memory of Porlioment musf be re-ignited to remember that fhe decrbion wos

on indictment for possing on unconsflfutionol Act in 2005, o mrbfoke we ore

betng tempted to redo, o temptolion we musf vigorously ond courogeously

refroin from by rejecting the Blll.

0D lllegollly ln illllltqry lrlqls;

The question of illegolity in militory triols wos obly convossed by the Supreme in

the Kobolguruko cose obove. Owiny-Dollo, CJ in his leod j

l8G'185 hod this to soy;

ot poges

"Ihere ore olso other vifol reosons mrTlfoting ogoinst triol of pemons

subl'ecf to militory low for oll offences. Ihis Court hos previousS held thot

there ore cerfoin ottences thof ore not trioble by the Court modiol. This

is so where o porliculor Act gronts jurisdictrbn under it onty to o specffic

Court. lt would lherefore be wrono for Podioment to couse o conflict bv

confenino on courts moriiol iurisdiction to try such on offence. For

instonce. since tenorism con only be lned by the Hioh Courf. which rb on

ordinoru or civil court fi would be controdictorv lo trv it in the militol

courh os well' ond olso it would be selfdefeoting for on offence smrTor

fo fenonbm fo be fhen persons ore

tried under ??

I find thot fhis ho|d,tng by Mulengo JSC is conect postion of fhe

low thot

5
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consenf is o pre-reguisife. fhe courfs morfiol ore not compefenf to

hondle fhof moffer so excluded inespecfrVe of fhe orovision fo the

controrv undertheimpugnedsections 1,177, ond l17 (l) (gl ond (h) of

the UPDF Act. lt omounb lo o duolicotion to gront iuridichon to the

courts mortiol over it. when owino to grovitv of these oftences Porlioment

confened iuisdiction over them to ordinory Courts.Ihe ofher issue for

constUerotion is fhe dongerposed by concurenf junlsdiction; where the

court could try o cose thot is olso before the ordtnory Courf. Ihrs

would necesifote fhe esfoblhhment of o mechonsm between fhe

courfs mortiol ond DPP to monoge fhe coses, beyond fhe mere prousion

in the UPDF Act thot the junsdiction of fhe courfs morliol does nof toke

owoy thot of the civilton courfs. Concwrent triols in both militoru ond

ordinol courts for o civil offence would olso be preiudiciol lo on

Additionolly, os olreody noted, the GCM ond other militory co ore oll

subordinofe Courfs. See A.G V UIJ Const Appeol No. I of 2N6.

However,l do not ogree with Malengo JSC's findrng where he held thof

the GCM is subordinote but not lower thon the High Court. According to

the Block's Low Dictionory, Broyon A. Gorner, Eight Edilion 'subordinote'

rneons "Ploced in or belongrng to o lower ronk closs or posifion" or

"subJ'ecf to onother's outhority or controL" Assigning fhe ordtnory Englrsh

meoning to fhe word 'subordi,note,' oll Courfs morfiol os subordinote
I +

a

,
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courts creoted under 129 (ll(dl con only hove iuisdiction thot's lower

thon the Hioh Court. Soyrng thot it is subordrnote but not lower thon the

High Court is conlrodictory ond hos the potentiol fo creofe on obsurdity

when if comes to fhe heoring of copitol offences. lf Porliomenf desires

to gronf fhem fhe judsdicfion to hondle copitol coses fhen it would need

fo do so in line wifh the Consfifution. I will retum to thrb loterin on odvisory

opinion to explore fhe opfions fhof could be undertoken by Porlioment

fo ochieve thtb effecf Constitulionolly. Wth th,is frnding. the heoino bv oll

Courfs morfi,ol of offences within the junbdiction of the Courfs of record rb

"fhe generol rule lb thof ordinory Courfs olone hoye jurisdiclion to

civilions". 7he Supreme Court wos unoble to find ony rolionol or justifroble

link befween fhe need to mointoin drbclplr:ne in the ormy or fhe

mointenonce of secuity of the Ugondon of civinonsirltne

militory courfs tnbunols generolly; (Pg I

Hoving held os obove, the Chief Justice mode the orders-

(of The provisions of s.179 ll) & (2) (now 17711) & (2)l of the UPDF Act, reod

together with s. 197 l2l (now s. I 95 (2|f , which gront the subordinote mililory

courts jurisdiction over copitol offences controvene Art. ln[l Art,

12611f , of the Constitution; hence they ore unconstitutionol.

(b)The provision of s.ll9(l) (gl (now s. lt7 (t) (g)l is the

extent thot it permits triol, in the courls mortiol, of civilions who hove

ollegedly oided obetted the commission of o service otfence, or

I
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ordinory criminol offence, in which o percon subjecl lo militory low is o

principol otfender.

(c)Sectionsss.2,l79,ll9(ll(h) ond(g) (nowrespectivelyss.l ,177,117(ll(h)

ond (gl) of the UPDF Act, ore unconslitutionol since they confer blonket

iurisdiction on Courts Mortiol to try civilions.

(dlThe jurisdiction confened by ss.2, 179, ond I l9(l) (hl, (now ss.l, 177, ond

I l7 (l ) (hl, of the UPDF Act, on the GCM lo try persons' subject lo militory

low for civil ond, or, non-disciplinory otfences committed in Ugondo,

unconstilutionol; os lhey controvene Articles 209 & 210 of the Constitulion.

The minority observe thot the Supreme Court decision hod the following

etfects-

of civilions by Militory courts is only permissible in exceptionolo

a

circumstonces ond only otter the Stote hos concretely demonstroled to

the court by verifioble focts, ond by obiective ond sedous reosons, lhe

need ond justificotion for recource to the militory court;

Militory courts con only hove jurisdiction in relotion lo the

or cotegory of persons ond specific courts ore

not in posilion lo

The jurisdiction of mililory Courts connot extend for

speciolized Courts, such os the Anti-conuption Court under the Anti-

conuption Act, lnternotionol Crimes Division under the Anti-Tenorism Acl;

Militory Courts connot hove

consent of the DPP;

FI-

I
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a Civilions connot commit or be tried for service otfences, even when they

obel or oid the commission of service otfences;

a Where civilion ond militory peronnel hove committed o crime, olher

thon o service offence, both should be tried in the civil courts;

a Porlioment connot duplicote otfences prescribed in other Acts of

Porlioment ond introduce them in lhe UPDF Act.

rolio from the obove, with o sober oppreciolion of the provisions Article 28

of the Constitution leods to one inevitoble ond incontroverlible conclusion lhol

oll persons mililonl or otherwise focing crimino! triols hove o right to oppeor

before o competenl, independent, foir ond importiol court or tribunol. With o

decision of the Supreme court the triol of persons with otfences within the

jurisdiction of civil courts porticulorly the High court, militory courts ore

not competent to try such coses. !t goes therefore without soying thol ony such

triol will still be unconstitutiono! ond wi!! otfend the principles of foir triol.

Accordingly, enocting th inlo low will be o legislotion in

voin T-

The common theme omongst the J Supreme Court wos the

GCM is o lribuno! ond should be kept os such;

"Lef me conclude on fhtb nofe. Courfymorliol should be speciolised

dtbcipfnory tribunols wifh resfrictive functions to hondle disciplinory

moffers thot ore peculior to ond connecfed with the drbcrpline ond

regulotion of the ormed

JSC ot poge 4l of

I

t&

er jud
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"Going forword, only coses involving memben of the UPDF ond reloted

fo discrpfinory offences under Port V of lhe UPDF Act should be tried by

the Generol Court Mortiol ond other militory Courfs, ond thot only the

discipltinory soncfions os descn'bed of (c) obove con be imposed by the

militory courfs in lhose coses." Per Justice Elizobeth Musoke, JSC of poge

22 of her judgment.

The otfences proposed by the Bil! to be prosecuted before the courts mortiol

ore copitol otfences within the exclusive jurisdiction of the High court to which

the Courts mortiol ore subordinote ond connot hove co-curent jurisdiction

with the High

of lhe minority thot in complionce wilh the constitution ond in view

of the judgement of the Supreme court this House finds pleosure in reiecting

the proposol to try persons in militory courts controry to the low ond finds thot

the proposed Billis inoppropriotely ploced before us.

Ihe proporcl secllon IlTA (l) (c) ond (D of fhe

The proposed section 117 A (l ) (c) ollows mililory courls to try o

found in unlowful possession of orms, ommunition or equipment ordinorily

being the monopoly of lhe Defence Forces, prescribed in Sched 7A to this

Act or clossified stores leTB to this Act.

This provision conlrovenes the o spirit of preme

since it is not on exceptionol ce envisoged by the Supreme Courl

-W

ln

t
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owing to the foct thot the civilions who ore found in possession of fireorms ond

con be tried by civilion courts under the Fireorms Act, the Explosives Act ond

the Penol Code Act. These Acts contoin provisions thot etfectively deot with

the unlowfu! possession of orms, ommunition ond clossified stores, thereby

moking the proposol to gronl the triol of such otfences to militory courts

untenoble.

Similorly, lhe provision mokes reference to o schedule 78 on clossified stores

which contoins motlers thot ore ordinorily for civilion use. For inslonce, the Bill

declores oll block shoes, belts, green Koundo suits, ormy green gum boots,

block ronger boots, onkle boots in block colour ond jungle bools of oll colour

to be the preserve of the ormy ond possession of which renders o person to be

tried in the court mortiol. (See poge ?4, ?5 ond g6 ol lhe Bl[. This is on obsurdity

since the shoes ond other opporel ore in common usoge ond ownership by

civilions ond the blonket inclusion of the some os militory stores hos the effect

of criminolising o huge n populotion for items th

lowfully own. tt- (

The description given to the otfending generol ond imprecise to

support peno! provisions ond ottroct criminol liobility, it would lherefore be

struck down on occount of being void for vogueness. The militory connot be

permitted lo simply gozette colours, nomes ond designs to constitute clossified

stores without reference to o insignio, mork, logo or other distin

feolures.

I
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The proposed gecllon llTA (l[d) of the Blll The proposed section l17A (ll (d)

of the Bill ollows militory courts to try civilions who oid or obet o person subiect
to militory low in the commission of, or conspires with o person subiect to
militory low to commit the otfence of murder, oggrovoted robbery, kidnop
wilh inlent to murder, treoson, misprision of treoson ond cottle rustling.

The minority find thot this provision equolly controvenes the letter ond spirit of

the Supreme Court decision since it is not on exceptionol circumstonce

envisoged by the Supreme Court owing to the foct thot lhe civilions ond

militonts ond otficers who ore found to hove committed murder, oggrovoted

robbery, kidnop Wth intent to murder, treoson, misprision of treoson ond cottle

be tried under lhe Peno! Code Act.

minority nole thot the clouse hos the etfecl of otfences

beyond disciplinory motlen, controry to the directions of Court. The proposol

olso hos of exponding service otfences to copitol otfences creoted

under other Acts, controry to the specific findings of court. The minority nole

lhot this motter wos convossed by the Supreme Court ond directed lhot thot

sections 2,179, ond I l9(l) (h) (now ss.l, 177, ond I l7 (ll (h)l of the UPDF

ore rendered unconstilutionol for duplicoting otfences trioble by other

enoctments; ond olso for providing the militory tribunols with iudiciol power to

try oll otfences in other enoctments thol ore trioble by civilion Courts. The

Supreme Court noted thot this con leod to o violotion of Article 28 of the

Constitution which does not ollow double jeopordy ond olso denies some

persons the right to oppeor before the ordinory or civil courls of low. (Pg l8al.

ln the some vein, the Court found thot where on otfence ottrocts the deoth

court mortio

4)
I should hove no jurisdiclion to try

a

I

penolty, o
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no right of oppeo! to the Supreme Court is provided for by the UPDF Act (Pg

r841.

Further the foct thot the Court mortio! is o subordinote court connot entertoin

copilol otfences which ore o preserve of the High court ond therefore militory

courts connot exercise concurenl ond equivolent jurisdiction.

The minority note thol the proposol to include lhe otfence of murder,

oggrovoted robbery, kidnop with intent to murder, treoson, misprision of

treoson ond cottle rustling os service otfences hos the etfect of confening to

courts jurisdiction to try non-disciplinory otfences committed in

do, thereby controvening Articles 2O9 &210 of the Constitution.

secllon t 17A (t ) (e) of

The proposed section 117A (l l (el of lhe Bil! ollows militory courts to try civilions

who, wilhout outhority, ore found in possession of, sell or weor uniform of the

Defence Forces. This provision controvenes the lelter ond spirit of the Supreme

Court decision since it is not on exceptionol circumstonce envisoged by the

Supreme Court owing to the foct thot the civilions who ore found in possession

of, sell or weor o uniform of the Defence Forces con be tried by civilion courts

under section 152 of the Penol Code Act. The provision further duplicotes

otfences prescribed in other Acts of Porlioment ond introduces them in the

UPDF Act. The minority nole thot the proposol olso hos the etfect of exponding

service otfences lo otfences creoted under to the specific

findings of the court. The mi note thot th

I
,

I
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Supreme Court ond court directed thot thot sections 2, 179, ond I l9(l) (h)

(nowss.l,l77,ond ll7 (ll (h)l of the UPDFActorerendered unconstilutionol

for duplicoting otfences trioble under other enoctments.

(lll)Otrendlng the doclrlne of seporotlon of powen;

Modern democrocies ore typicolly orgonised oround three bronches of

government with eoch ploying o cruciol but dislinctive role.

Adjudicolion in porticulor is o function ond o preserve of the iudiciol

bronch of government oveniding or intrusion would by ony of the other

lwo would inevitobly otfend the conslitulion.

The judgement of the Supreme Court coveni situotions where the

under the UPDF Act moy deport from this position bul only in very

exceptionol circumstonces thot ore consistent with demonstroble

justificotion. The CJ of poge 78 to 79 quoting R. Noluwoiro in his work;

fhe Administrotion of Justice by the Mllitory in Afico; An

of the Jurisprudence on Humon ond People's Rights (2019) 19

Afuicon Humon Righfs Low joumol 4341 ond o host of other outhorities,

held thot seporolion of powers helps to provide sutficient sofeguords lo

ensure o foir heoring by inslruments enuncioting the low on

independence ond importiolity of the court mortiol. Such ore cordinol

ond core to the odministrotion of justice.

The minority ore of the view thol gronting the militory through Courts

mortiol the unlimited power to try persons with otfences beyond

disciplinory ones wou be o viololion of the seporotion of

A
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doctrine beyond its functions envisoged under Article 209 of the

Constitution.

Article 210 of lhe Conslitution pursuont to which the UPDF Act wos

enocted did not envisoge the estoblishment of o militory with o judiciol

funclion. Such on exlension therefore con only be the hond work of on

ovezeolous but mischievous strelch of imoginotion rooted, brewed ond

bred in imperfection by proposing on omendment which doesn't meet

the test of legitimocy ond we invite Porlioment to reject this Bill lo this

extent.

3.0 ond lndependence of Mllllory Courls.

lmportiolity ond independence ore not decorotive ideols, they ore

constitutionol imperotives grounded in Article 2u ot the Conslilution (right to o

fok heoring) ond Article 128 of the Constitution (independence of lhe

judicioryf . Militory courts, os creotures of stotute ond

constitulionol principles, ore bound by these stondords.

to

Article 128 (l) of the Constitution olso imposes o requirement os to objective

independence of the Courts or tribunols exercising judiciol power os o

sofeguord to o foir heoring. lt slotes thot: "ln the exercrbe of judiciol power, the

courfs sholl be independenf ond sholl not be suQ'ecf to the control or direclion

of ony pe6on or outhoity."

+
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The Bill, in clouses 35, 36, 38 ond 45 provides for vorious omendments to the

UPDF Acl specificolly to provisions estoblishing courts Mortio!. ll creotes the

following courts morliol-

(o) A Unit Court Mortiol;

(bl Division Court Mortiol;

(cl Generol Court Mortiol;

The Bill removes the folloWng courts ond triol processes

(o) commonding otficer or otficer commonding,

(b) trio! by superior outhority;

(c) Court Mortiol Court of Appeol;

(d) field court

(e) summory tiol;

Despite lhe oforementioned, the Bill did not respond to the orders ond

recommendotions of the Conslffullonal Agpeol No.2 d 2021: AG Vs Hon.

Mlcheal A. Kobadguruko os for os lndependence ond lmporllollty ore

concerned. The court mode findings oboul the structure, independence,

quolificotions, funding, secudty of tenure, mode of oppointment ond other

motters of the courts Mortiol esloblished under the UPDF Act.

The Chief Justice of poge 80, citing the Europeon Court of Humon Rights

cose ot Findloy v United Kngdom (1997) 24 EHRR 221 ot thot held thot

"...in order fo esfoblish whether o fiibunol con

lhdependenf', regord musf be hod inter oliio to fhe

r'
l-

os

of
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oppointment of lh members ond their term of otfrce, fhe exisfence of

guorontees ogoinst outyde pressures ond the quesfion whether the

body presenh on oppeoronce of independence. Ihe concepfs of

independence ond objective imporliolity ore closely linked ond the

court wi,ll consrUerthem together os fhey cose."

He further held lhol: -

"l om bound to follow the roule thot Wll ensure on ond foir tdol

both objectively ond subjeclively viewed by ony reosonoble penion.

Active service men ore under the choin of commond ond moybe

through the choin of commond. The low ond history shows us

how influentiol the choin of commond is on justice in mililory courts.

Furthermore, the ooth loken by the members of o militory court under r.

27 of the UPDF (Rules of Procedure) Regulotions binds lhem to their choin

of commond. The ooth of ollegionce token by the militory is in the Sth

Schedule thereof; ond provides for ollegionce to lhe Presidenl who is

olso o member of the High Commond ond convener of the militory

Courts." Poge 94

FF

"l find thot lhe presence of militory personnel os the Courts

mortiol is nol, by itself, evidence of the Court's lock of independence

ond importiolity. However, when viewed by on obiective reosonoble

penion, there is o ditference belween octive servicemen under lhe

a

I
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obout to retire. ond ore therefore not influenced bv onv hope of

promotions. This is exocerboted by the lock of provisions in the low, which

would operole to reduce the pressure of outside influence; ond, os well,

the lock of other sofeguords, e.g.security of lenure. This, token together

with the non-inclusion of o legolly quolified judge on the pone! to rule on

legol issues, denies the Courts mortiol the independence ond

which would them with compelpnce
J

." Poge

95

"...the provisions for the oppointment of peflionnel on the

must be in conformity with the provisions for lhe oppointment of iudiciol

otficers in the civi! Courts; ond thereby ovoid hoving two porollel Court

systems pursuing the some or similor subiect molters. Third, the etfect of

the oppointmenl must be considered olongside other sofeguords, such

os the term of office, ond secutity of tenure. Admittedly, the President

who is the Commonder in Chief oppoinh the judiciol otficers of lhe civil

Courls. However, these judiciol otficerc do not toke ooth of ollegionce

to the President; but to the Constitution. Furthermore, they ore not bound

to toke orden from the President. lt is the sofeguords provided for in

Article 128 (81 (l l- (9) of lhe Constitution thot insulotes them from externol

influence or consequences; thus guoronteeing lheir independence."

Poge 97.

This requirement is in line with the doctrine of seporotion of powers, which in

diciolfrom executive functions ond powers

ls-_.\ I

demonds o
J
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in order to hove o proper system of checks ond bolonces. The criticol ospecls

to consider in determining whether militory courts ore truly independent from

the executive ore the method of oppointmenl/designotion of their members;

the length of their tenure; the existence of protection ogoinst externol

pressures; ond the issue of reo! or perceived independence.

Whereos the minority note thot the issue of quolificotions hos been portiolly

oddressed (where some members ore not required to hove requisite

ocodemic quolificotions therefore not technicolly compelentf , guoronteeing

the independence, importiolity ond compelent of militory courts goes lo the

jurisdiction. The fusion of the militory courts with the executive orm

of government is therefore o fundomenlol disquolificotion ogoinst militory

courts. Under their mililory code ond men ore

respecl the militory choin of com

These militory personne! ore not odequotely insuloted from monds

ond threots of relribution whether during or otter their tenure of the court

mortiol. This would greotly hove on performing
r\

their judiciol functions.

Clouses 35, 36, ond 38 of the Amendment empower the mond, on

executive ond militory orgon to oppoint members ond choirpersons of courl-

mortiols, with only non-binding consultotion wilh lhe Judiciol Service

Commission. Clouse 38(3) enlrenches this further: "members of the Generol

Court Mortiol sholl be serving members of the Defence Forces."

independent judges they

}F
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The token provisions in clouse 45 decloring militory courts "independent ond

importiol ond prescribing o 'Judiciol ooth" not subject ore cosmetic. This is so

becouse the entirety of the structure does not speok to thot independence

ond importiolity of the court. Clouse 45 omong others seeks to estoblish o

disciplinory committee for judiciol otficers oppointed by the High commond.

Such does nol conform lo the tenet of independence os compored lo the

Judiciol service commission estoblished under Article 146 of the Constitution.

Without structurol reforms such os protected security of tenure, oppointments

delinked from the High Commond ond piohibition ogoinst interference, such

ore empty. Judiciol lndependence is not merely obout how

judges behove but olso how lhey ore perceived. A reosonoble observer must

believe the tribunol is free from control. When oppoinlments, re ond

promotions ore tied to militory commond, imporliolity becomes o fiction

Pursuont to Article 142 of the Constitution, civi! judges ore oppoinled by

Presidenl on lhe odvice of the JSC ond with Porliomenlory opprovol. They toke

o judiciol ooth in occordonce with the Constitution, not lo the President, ond

ore protected by Article 128 on judiciol independence. Their monner of

oppointment, tenure of otfice ond removol ore oll guoronteed ond

constilutionolly protected. The funding of the Judiciory with the terms ore oll

guoronteed under the constitution ond delinked from the executive. The

constilutionol guorontees ore given
('

Acfof Porliomenl

enocted for thot porticulor

ln conlrost, under the proposed Amendment:

dt-^/\ a
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Unit, Division, ond Generol Court Mortiol Choirpenons ore oppointed by

the High Commond (See Clouses 35, 36, 38),

Tenure is only three yeors, ond members ore eligible for reoppointmenl

(Section 38(4)1,

The oppointees remoin serving militory officers.

The finoncing is fused within the militory estoblishment.

This fromework is constitutionolly defective os Allonse C. Oudny - Dollo, Chlef

Jugllce reosoned in Koboziguntko, oppoinlment methods must minor those of

civiljudiciol otficers to prevent the rise of o porollel, unchecked system. An od

hoc, executive/High Commond controlled oppointment slruclure locks the

of tenure ond independence l28ond l44ot

the Constitution.

Judiciol independence is not o polite suggestion, hordwored

conslitutionol demond, enshrined in Arllcler 128, 11i2, qnd 144 of the 1995

Conslitution. These provisions insulote judges from executive interference by

prescribing oppolntmenl through the Judlclql SeMce Commlsslon (JSC),

secure tenule, ond lmmunlty from orblilory removol. The controst between this

regime ond the one oullined in the UPDF (Amendment) Act is slork.

As observed herein, Clouses 35, 36, ond 38 of the proposed ment

continue the proctice of ollowing the Hlgh Commond, o body choired by the

Commonder-in-Chief to oppoint choirpersons ond members of the Untt

Commlllee (UDC), Dlvlslonol Courl lllorllol, ond Generol Courl

Morllql (GCf,l). This indicotes thot judicio! oppointments ore mode by o militory

body under lhe direcl control of the President. This is controry lo the judgemenl

N
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in Atlorney Generol v. Koboziguruko, where Albnse C. Owlny - Dollo, Chlef

Jusllce coutioned thot ony judiciol forum exercising functions similor to those

of civilion courls musl minor civilion oppointment stondords. Anything less

violotes the reporqtlon of poweru ond erodes the ocy of 1

such tribunols.

Jusllce Monlco Kolyeglro Mugenyl, JSC held thot the Generol Court Mortiol

should be substontiolly composed of civilion judges who ore directly

oppointed thereto by the JudiciolService Commission in occordonce with the

Constitution (os is presently done in respect of judges of the lndustrio! Court),

ond the member(s) of the Generol Court Mortiolfrom Wthin lhe

be oppointed in consultolion with the Judiciol Service Comm

The proposed non-binding consultotion with the JSC does not cure this defect.

Where the JSC lock decisionol outhority, il merely rubber-stomps militory

preferences. This is not oversight. !t is comoufloge.

Clouse 38 (4) of the Amendment Act stipulotes thot members

Court Mortiol serye lhree-yeor lemr, renewoble upon reoppointment by the

High Commond. This model creotes o fundomentol problem: expeclollon of

renewol becomes o lever of control. The feor of retribution becomes reol ond

operotive throughout one's lenure of service. This is the vice thot Arllcle I44(l)

of the Constitution is meont to guord ogoinst in the civilion iudiciol

oppointrnents by fixing the retiremenl oge ond prohibiting orbilrory removol.

The Supreme Court rightly pointed out thot lrue lndependence requlres

lnsulqllon from remoyql, reoppolnlmenl pre3sure, ol

odmlnlslrollve fu ncfl onlng D lS-.'^" t
a
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Under Clouse 3E(3), oll members of the Generol Court Mortiol must be rcMng

members of the UPDF. This creotes duol loyqlty lo their ooth ond to the Choin

of Commond. You connol serve two mosleru ond remoln lmporllol.

A militory otficer who relies on superior otficers for promotion, deployment, ond

coreer progression is unlikely to decide coses involving fellow officers or

politicolly sensitive civilions with . This is not on

it is institutionol reolity.

The proposed omendment in clouse 45 seeki

thot militory courls "sholl be independent ond importiol." But this is legislolive

theotrics, not legol reform. The test is not whot the low declores, but whot

ond incentives it creotes. As Justice Bomugemereire ond Afionge C.

Owlny - Dollo, Chlef Jusllce worned, sofeguords ore not sutficient when

institutionol conlrol remoins intoct. The form of independence without

subsfonce is o constitutionol froud.

Under the civilion Court system, il's the DPP thot is in chorge of

Under Article 120 of the Constitution, the Director of Public Prosecutions (DPP)

olone holds the conslitutionol mondote to prosecute. The omendment Bill,

porticulorly Gloure 45 lnserllng Secllon 2lx2B, resunecls the problem of lnlernql,

mllllory-conkolled prorecullon. The "Militory Courts Deportment," choired by

the Court Mortiol Choirperson ond including prosecuting otficers, is not under

the DPP. This offends the seporotion of powers ond foir tdol guorontees under

28 ond 120 of the Constitution. The protection otfered to the citizens by

the ODPP in ovoiding obuse of court processes is nol ovoiloble to persons

-Y
I

chorged before militory
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The militory courls Deportment Folls under the odministrotive control of the

Cholpenon of the Generql Courl Morflol, including militory proseculors whose

functions ore entirely outside the DPP's puMew ond supervision. Al! other

prosecuting ogencies in the country including lGG, URA omong others do so

under license ond supervision of the DPP which is not the cose with the

proposed Bill.

ln etfect, the proseculor ond ludge qre drqwn from lhe rcme commqnd

hlerorchy, often reporting to the some superior otficers. This mllltorlzed

prosecutorlol ftomework vlololes both Arllcleg 28 ond 120 d the Consltlullon

(foir triol guorontees), becouse: lt lqckg proreculrorlol dlgcrellon insuloted from

pressures; lt ploces commond-bound prosecuton in o position to

decide who is prosecuted, for whot otfence, ond how proceedings ore

monoged; it eliminotes ony form of clvlllon g

red flogs obout importiolity ond obuse of proces.

To lhis exlent, the UPDF omendment Bill foils on this count.
F
(

Recommendollons

The Minofiy find thot the provisions of 30, speciflcolly the proposed

section I l7A s unconslitutionol, fuegulor ond illegol os for os-

(ol it ollows the lriol of civilions by Militory courts in circumstonces thol ore

gHoN

E-
t

not exceptionoh
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(bl it extends lhe jurisdiction of Militory courts to the entire civilion

populotion ond to oll otfences which ordinory courls ore in position to

try;

(c) it extends militory Courts to coses reserved for speciolized Courts, such

os the High Court;

(dl il extends service otfences to civilions;

The Minority coutions Porlioment thot the Supreme Court directed thot

Porliomenl connot duplicote otfences prescribed in other Acls of Porlioment

ond introduce them in the UPDF recommend thot the some

be rejected. f-*

4.0 Lqck of Publlc Porflclpollon

The Constitution in Article 38 (l) ond (2) thereof reotfirms the righl of every

cilizen to porticipole in the offoirs of government in occordonce wilh the low.

This includes engoging in peoceful octivities to influence of

Government.

On the Tuesdoy the l3m Moy 2025 the Clerk to Porlioment issued o n

inviting the Public lo submit lheir views to Porlioment by or before the l4th doy

of Moy,2025. !l is cleor thot by the time of issuing the nolice the Bill hod not

been presenled to Porlioment in the plenory which storted of 2:00PM. The

requirement for public porticipotion is rooted ond entrenched in

stilutionol fromework ond must not be cosmetic reosons. Kokuru J A in

Constitutionol petition no 49 of 201 7 ,3 of 2028,10 of 2018 ond l3 of 2018 ossoiled

the omendment for lock of gen

,y
t
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porticipotion. Vorious stokeholders were therefore locked out of lhe process

due to this cleorly cosmetic semblonce.

ln the view of lhe minority this didn't meet the required stondord of public

porticipolion indeed oport from the Attorney Generol ond the sponsoring

Minister, the Committee inlerocted with only two olher stokeholders lhot is DPP

ond Counsel Jude Byomukomo. One would wonder why o motler of greot

Notionol importonce of this mognitude would only ottrocl two externol

stokeholders, lhis is unprecedented in motters of this noture.

On lhis occounl, in oddition to other reosons given the minority invite

Porlioment to reject the Bill to herein r \

Concluslon.

RL Hon. Speoker, whereos reforms UPDF ore necessory to oddress

contemporory securily chollenges, such reforms must not compromise

constilutionol rights, judiciol independence, or civilion oversight. We the

minority persuode this Porlioment to reconsider the provisions of the UPDF

Amendment Bill, 2025, to ensure thot they olign

democrocy, rule of low, ond respect for humon rights.

Therefore, the minority unonimously ore of lhe opinion thol lhe

Mortiol (GCM) ond other militory courts do not hove constitutionoljurisdiction

to try civilions or odjudicote non- disciplinory crimino! otfences, even if

committed by members of the Ugondo People's Defence Forces (UPDF).

Under Article 210 of the 1995 Constitution, Porliomenl's power to legislote for

militory courts is strictly confined to motterc of

of
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members. Militory courts ore therefore internol disciplinory bodies, not generol

criminol courts, ond connot ovenide the constitutionol mondole thot oll

criminoljustice, including foir triol rights under Articles 28 ond 44, lies exclusively

with the ordinory Courts of Judicoture.

I beg to Submlt

,t

Sr--'

,w

rf
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s/No NAME CONSITUTENCY SIGNATURE

I Medord Lubego Sseggono Busiro Eost

2 Mpr.dgo Mothios Mukungwe -Nyendo (
i,-/ *

3 Bosolirwo Asumon Bugiri Municipolity :x
4 Lumu Richord Kizito Mityono South t7
5 Kotuntu Abdul Bugweri -a \,

6 Nyeko Denick Mokindye Eost L,
7 Kiwonuko Abdollo Mukono North 

-
)

8 Sekitooleko Robert Bomunoniko I

9 Noboth Nomonyo Rubobo
I

r0 Sonto Alum Oyom District {1
il Noiiumo Soroh Nokeseke Districl

12 Niwogobo Wilfred Ndorwo Eost w
t3 Komugo Pomelo Budoko Districl \

14 Peter Okeyoh Nomoyingo tg\rt(ooti{?ta.r8) ' l$-+
t5 Odur Jonothon Erute South

\ N
16 Nombooze Betty Bokireke Mukono Municipolity I\t
17 Okot Bitek Junior Nnd<l Kiogo

r8 Olonyo Gilbert Kilok South \

l9 Adeke Eboju Soroti District \

20 Nsonjo Potrick Ntenjeru
a

21 Nombeshe John Boptist Moniiyo t

\

t
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