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Act 6 Employment Act 2006

THE EMPLOYMENT ACT, 2006.
An Act to revise and consolidate the laws governing individnal

employment relationships, and to provide for other connected
matters,

DATE OF ASSENT: 2dth May, 2006.
Date of Commencement: Sec Section 1,
BE IT ENACTED by Parliament as follows:

PART I—PRELIMINARY

1.  Commencement
This Act shall come into force on o date to be appointed by the
Minister by statutory instrument.

2. Interpretation
In this Act, uniess the context otherwise requires—

“affiliated umion™ means any Labour Union affiliatcd to a
Federation of Labour Unions;

“business” includes any trade, profession, undertakimg, operation
or establishment, whether public, co-operative or private;
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“casual employce™ means a person who works on a duily ot

houtly basis where payment of wages is due at the
compiction of each day’s work;

“child” means a person below the age of cighteen years;

“Commissioner” means the Commissioner in thc Ministry
responsible for labour;

“continuous scrvice” means an employee’s service with the
same employer as defined in Part VIII;

“contract of apprenticeship™ means a contract of service—

{a} wherc there is an obiigation on the employer to take all
reasonable steps 10 ensure that the employee 1s taught,
and acquires, the knowledge and skiils of that industry,
by means of practical training received in the course of
the cmployee’s employment; and

(b) where there is a provision for formal recognition of the
fact that the employee has acquired the knowledge and
skills, intended to be acquired when the employce has
done so;

“contracl of service” means any contract, whether oral or in
writing, whether express or impiied, where a person agrees
in retum for remuneration, 0 work for an emplover and
includes a contract of apprenticeship,

“currency point” means the value specificd m relation
currency pointin Schedule 2;

“dependent relative™ means a member of an employee’s family
who substantially depends on that employee for his or her
livelihood;
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Acto Employment Acr 2006
“disability” means any permanent—

(a) physical disability or impairment,

{b) physical ilincss;

(c) psychiatric iliness;

(d) intellectual or psychological disability or impairment;

(e) loss or abnormality of physiological, psychological or
anatomical structural function;

{f} reliance on a guide dog, wheeichatr, or any other
remedial means, and

(g) presence i the body of organisms capable of causing
iltness;

“Disciplinary Code” means the code set oul in Schedule 1;

“dismissal from employment” means the discharge of an employce
from employment at the initiative of his or her employer when
the said employee has committed verifiable misconduct;

“employee” means any person who has entered into a contract of
service or an apprenticeship contract, including, withoul
limitation, any person who is employed by or for the
Govemment of Uganda, including the Uganda Public Service,
& local authority or a parastatal organisation but excludes a
member of the Uganda Peoples’ Defence Forces,

“employer” means any person or group of persons, inciuding a
company or corporation, a public, regional or local authority, a
governing bedy of an unincorporated association, a
partnership,parastatal organisation or other institution or
organisation whatsoever, for whom an employee works or has
worked, or normally worked or sought to work, under a
contract of service, and hicludes the heirs, successors,
assignees and, transferors of any person or group of persons
for whonvan employee works, has worked, oF normally works;
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“forced and compulsory labour” means all work or service
which is cxtracted from any person under the threat of a
penalty, including the threat of any loss of rights or
privileges and for which that person has not offered himself
or herself voluntarily;

“HIV™ means Human [mmune-Deficiency Virus;

“Industrial Court” means the Industrial Count established by the
Trade Disputes {(Arbitration and Settlement} Act, 2006;

“labour officer” means the Commissioner ot a District Labour officer;

“labour umnion™ mecans a labour union repistered under the
Labour Unions Act, 2006;

“light work™ means work that is not physicaily, mentally, and
socially injugious to the child;

“migrant worker” means a person who migrates or has migrated
{rom one country to another with a view to being employed
by another person and includes any person reguiarly
admitted as a migrant worker;

“mine” means any undertaking, whether public or private, for
the extraction of any substance from on or under the surface
of the carth by means involving the employment of persons
underground;

“Minister” means the Minister responsible for labour matters;

“pay period” means the relevant period, whether of a day, week,
fortnight or month by reference to which an employee is
entitled to receive his or her wages;

“pariies” means the partics to a contract of service;

“President” means the President of Uganda;

“probationary contract” means & contracl of employment, which
1s not of more than six months duration, is in writing and
expressly states that it is for a probationary period;
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Acl 6 Emplovment Act 2006

“public service” means service by or for the Government of
Uganda and includes persons employed in the public service,
parastatal organisations and local authorities, but does not
include a member of the Uganda Peoples' Defence Forces;

“qualified medical practitioner” means a Government medica]
offtcer or a registered medical practitioner;

“recruttment” includes all operations undertaken with the object
of obtaining or supplying the labour of persons who do not
continuously offer their services at the place of
empioyment;

“regulations” means regulations made under scction 97,

“termination of employment” means the discharge of an employee
from an employment at the initiative of the cmployer for
justifiable reasons other than misconduet, such as, expiry of
contract, attainment of retirement age, ete;

“termination” has the meaning given by section 65:

“union member” means a member of a Labour Union or other
organisation representative of the interests of workers:

“wages” means remumeration or earnings, however des; gnated or
caleulated, capable of being expressed in terms of money
and fixed by mulual agreement or by national laws or
regulations, which are payable under an oral or written
contract of service for work done or to be done, or for
services rendered or to be rendered but excluding any
contributions made or to be made by the employer in
respect of his or her employee’s insurance, medical care,
welfare, education, training, invalidity, retircment pension,
post-service gratuily or severance allowance;

“week” means a period of seven consecutive days.
9
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3. Application of the Act

(1) Except as otherwise provided in this Act, this Act applies to
all employees employed by an employer under a contract of service,

(2) This Act does not apply to—

(a) employers and their dependent relatives when dependant
relatives are the only employees in a family undertaking,
as long as the total number of dependent relatives does not
exceed five; and

(b) the Uganda Peoples’ Defence Forces, other than their civilian
employees.

{3} The Minister may, after consultation with (he Labour
Advisory Board and after taking duc account of all Conventions and
other intemnational instruments ratified by Uganda, by regulations
exclude from the application of all or part of this Act, limited
categorics of employed persons in respect of whom special problems
of a substantial nature arise,

{(4) The Minister may, after consultation with the Labour
Advisory Board, by regulations exclude from the application of all or
part of this Act, categories of employed persons whose terms and
conditions of employment are governed by special arrangements,
provided those arrangements afford protection that is equivalent to or
better than the provisions of this Act from which those categories are
being excluded,

(3) Bxcept where the contrary is provided, nothing in this Act
applies to employment outside Uganda,

4.  Provisions in agreement

Any provision in an agreement, or u contract of service shall be void
where it—
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{a) excludes or limits the operation of any provision of this Act
to the detriment of the employee; or

{b} precludes any person from—

(i) presenting a complaint under this Act to a labour
officer;

(ii) initiating or cnforcing any proceedings under this Act,
or

(iii) giving evidence in comnection with any such
complaints or proceedings referred lo in paragraphs
(it} and (iii) unless that provision forms part of a
wrilten agreement for the settlement of a dispute
that has been approved by a labour officer as fair
and reasonable in all the circumstances.

PART II-—GENERAL PRINCIPLES

5. Forced labour
(1) No person shall use or assist any other person, in using
forced or compulsory labour.

{2} The term “forced or compulsory labour “ does not include-

(a) any work or service extracted by virtue of compulsory military
service laws for work of a purely military character;

(b) any work or service which forms part of the normal civic
obligations of the citizens of Uganda;

(c) any work or service extracted from any person as a
consequence of a conviction by a court of Jaw, provided
that the work or service is carried out under the
supervision and conirol of a public authority and that the
person is not hired out to or placed at the disposal of a
private individual, company or association;
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(d) any work or service extracted in cases of an emergency, such
as in the event of war or disaster or threat of calamity in
any circumstance thal would endanger the existence or the
well-being of the whole or part of the population.

(3) A person who contravenes this section commits an offence
and is iiable on conviclion 10 a fine not exceeding forty eight cumrency
points or to two years imprisonment, or hoth and to a fine of four
cuirency points for each day or part of the day on which the breach
continues.

6. Discrimination in employment

(1) In the interpretation and application of this Actit shall be the
duty of all parties, including the Minister, labour officers and the
Industrial Court 10 seek to promote equality of opportunity, with a
view to eliminating any discrimination in empioyment.

(2) Without prejudice Lo subsection (1), in the interpretation and
application of this Act, it shall be the duty of all parties, including the
Minister, a labour officer and the Industrial Court, to promole and
guarantee equality of opportunity for persons who, as ruigrant
workers, or as members of their families, are lawfully within the
territory of Uganda.

{3) Discrimination in empleyment shall be unlawful and for the
purposes of this Act, discrimination includes any distinction,
exclusion or preference made on the basis of race, colour, sex,
religion, political epinion, national extraction or soctal origin, the
HIV status or disability which has the effect of nullifying or
impairing the treatment ol a person in employment or occupation, or
of preventing an employee from obtaining any bencfit under a
contract of scrvice,

(4) Any distinction, cxclusion or preference in respect of a
particular job based on the inherent reguirements of that particular job
shall not be deemed to be discrimination,
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(5) 1t shall be Jawful for the Minister, by regulations to limit the
range of jobs open Lo migrant workers,

{6) The Minister and the Labour Advisory Board shall, in
performing their duties, seck to give effect to the principle of equal
remuneration for male and female employees for work of equal value,

(7) Every employer shall pay male and female equal
remuneration for work of equal value.,

7. Sexual harassment in employment
(1} An employec shail be sexually harasscd in that employee’s

employment if that employee’s employer, or a representative of that
employer—

(a) directly or indircctly makes a request of that employce for
sexual intercourse, sexval contact or any other form of
sexual activity that contains—

(i) an impiied or express promise of preferential treatment
in employment;

(i1} an implied or express threat of detrimental treatment in
empioyment ;

(i} an implied or express thrcat about the present or
future employment status of the employee;

(b) uses language whether written or spoken of a sexual nature;
(¢) uses visual material of a sexual nature; or
() shows physical behaviour of a sexual nature.

which directly or indirectly subjects the employee to behaviour that is
unwelcome or offensive to that employce and that, either by its nature
or through repetition, has a detrimental effect on that employee’s
employment, job performance, or job satisfaction.
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(2) I an employee is sexually harassed in any way described in
subsection{l} by the employer or employer’s representative, the
cmployee is entitled to lodge a complaint with a labour officer and
the labour officer shall have the powers to make all of the orders he
or she could have made if the complaint was a complaint about
unjustified disciplinary penalty or unjustified dismissal.

(3) For purposes of this section, an employer’s representative is
a persen who i employed by that employer, who either has authority
over the employec alleging sexual harassment or is in a position of
authority over other employees in the work place of the employee
alleging sexual harassment.

(4) Every employer who employs more than twenty five
employces is required to have in place measures to prevent sexual
harassment occumming at their work place.

PART -~ ADMINISTRATION AND JURISDICTION

8. Labuur to Administer the Act

(1) The administration of this Act shall be the responsibility of
the Directorate of Labour acting under the authority of the Minister,
as well as the local authorities as may be required under the Local
Governments Act,

(2) The Commissioner may delegate on the request of a district to
a district Labour Officer the exercise of any of his or her powers and
the performance of any of his or her duties under this Act, generally or
in pat, and may revoke the delegation by written notice at any time.

9. Appointment of officers

(1) Subject to any written law relating to the appointmem of a
person to the public service, there shall be appeinted a Commissioner
who shall be responsible for the implementation of the provisions of
this Act, acting under lhe directions of the Minister.

{(2) Notice of the appointment of a Comumissioner shall be
published in the Gazefte.
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(3) The Commissioner shall have all the powers of a labour
officer including those set out in sections 11, 12, 14 and 15.

{4} Every District Service Commission shall appoint a district
Labour Officer and such other officers, as may be necessary for
purposcs of administering this Act.

{5) For the avoidance of doubt, every district shali have at Jeast
onc district Labour Officer.

10. Labour inspection

(1) The provisions of this scction arc in addition to and not in
derogation of any other powers or duties conferred or imposed on any
person by this or any other Act.

(2) A labour officer is empowered to engage in labour inspection
which shall include—

(a) securing the enforcement of legal provisions relating to
conditions of work and the protection of workers while
engaged in their work;

(b} the supply of technical information and advice to employers,
employees and their organisations conceming the most
cifective means of complying with the legal provisions;
and

(c) bringing to the notice of the Minister defects or abuses not
specifically covered by existing legal provisions.

11. Powers of labour officer
{1} A labour officer is empowered—

{&) to enter freely and without previous notice at any hour of the
day or night, any work place for inspection;
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(b) 1o enter by day, any premises which he or she may have
reasonable cause to believe to be linble 1o inspection; and

{¢) to carry out any examination, test or inquiry which he or she
may consider necessary in order to satisfy himself or
herseil’ that the legal provisions are being strictly
observed, and in pariicular—

(i) to question, alone or in the presence of wilnesses, the
employer or the staff of the undertaking, on any
matiers conceming the application of this Act ,or
other legal provisions made under this Act;

(i1) to require the production of any books, registers or
other documents the keeping of which is prescribed
by law in order to ascertain whether they are in
conformily with the legal provisions, and to copy
those documents or make extracts from them;

(1i1) to enforce the posting of notices required by law; and

(iv) to take or remove for purposes of analysis, samples of
materials and substances used or handled, subject to
the employer or his or her representative being
notified of any samples or substances taken or
removed for that purposes.

{2) Notwithstanding subsection (1), a labour officer shall, where he
or she belicves that there is a present or imminent danger to the health
or safety of the workers, ¢lose the work place without the prior approval
of the Commissioner except that the labour officer shall inform the
Commissioner within forty cight hours of the closure of the work place,

{3) A labour officer may by order, and after the approval of the
Commissioner—-
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() require an employcr to remedy any defect in the plant layout or
working methods which, in the opinion of the labour officer,
constitutes a threat to the health or safety of the workers; and

{b) close down a work place or discontinue any work process if
he or she is of the opinion that there is imminent danger to
the health or safety of the workers.

(4) An order made under subsection (2) and (3) shall be subject
to appeal before the Industrial Court,

(5) Except where a labour officer considers it to be prejudicial o
the performance of his or her duties, a labour officer shall notify the
cmployer, or their representative immediately on his or her arrival at
a working place, for purposes of an inspection visit.

{6) A labour officer acting in good faith is not liable for any loss
or cause of action that may arise out of his er her carrying out of the
provisions of this section.

12. Settlement of grievances

{1} Where an employer neglects or refuses to fulfii the terms of
a conlract of employment, or where a complaint or a labour dispute
arises a8 10 the rights or liabilities of either party under a contract of
employmenl or under this Act, the aggrieved party may report the
matter to a labour officer.

(2) A labour officer shall on receipt of a report under subsection (1)
resolye the matter by agreement between the parties, involving as much
as is practically possible in the negotiations, the workers or the Labour
Union that may be present at the aggrieved party’s work place,

13. Labour officer’s power to investigate and dispose of complaints
(1) A labour officer to whom a complaint has been made under
this Act shall have the power to—
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(a) investigate the complaint and any defence put forward (©
such a complaint and to settle or attempt to settle any
complaint made by way ol conciliahion, arbitration,
adjudication or such procedure as he or she thinks
appropriate and acceptable to the partics to the complaint
with the involvement of any Labour Union present at the
place of work of the complainant; and

{b) require the atiendance of any person as a wilness or require
the production of any document relating to the complaint
after reasonable notice has been given;

{c) hold hearings in order (o establish whether a complaint is or is
not well founded in accordance with this Act or any other
law applicable and the labour officer shall, whilc conducting
the hearing employ the most suitable means he or she
considers best able to clarify the 1ssucs between the partics;

(d) presume the complaint settled if the complainant fails 1o
appear within a specified period; or

{e) adjourn the hearing to another date.

(2} The labour officer shall, while cxercising the powers under
paragraph (a) state the rcasons for his or ber decision on a complaint.

14. Labour officer’s power to prosecute

(1) A labour officer may institule civil or criminal proceedings
before the Industrial Court in respect of a contravention or alleged
contravention of this Act or regulations made under this Act, and may
prosecute and appear in his or her own name in respect of the
procecdings.

(2) The rules of evidence shall apply in any criminal
proceedings under this Act, but shall not apply in any civil
proceedings before the Industrial Court.
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15. Obstruction of officers
A person comniits an offence where he or she—

(a) willfully delays or obstructs any labour officer in the exercise
of any power, duty or function under this Act; or

(b) fails to comply with any reasonable directions, order,
requircment, request, demand or inquiry of a lahour
officer, made or given in pursuance of any power
conferred upon the labour officer by this Act; or

{c) conccals or otherwise prevents or atternpts to conceal any
person from appearing before, or being cxamined by a
labour officer.

16. Criminal offenecs

{1) A person who records or causes lo be recorded wrong,
inaccurate or dehicient information in an employee’s records of
service, whether retained by the cmployer or communicated to 2
labour officer, with an intention to defraud the employee or the
employer or any public autherity, or who acts so as to conceal such
frauduient acts, commits an offence,

(2) 1t is an offence for an employer or employee to fuil, without
justifiable cause o reply to a labour officer’s written request for
information within a period of fourteen days from the time that request
was received by the employer or the employee as the case may be.

(3) Where a court impases a fine under this section, the court
may order part of or all of the fine to be paid to an employee or
employer, as the casc may be, who has suffered loss as a consequence
of the commission of the offence,

17. Conflict of interest
A labour officer shall not place himself or herself in any position that
involves a conflict of interest.

19
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18. A Labour officcr not to reveal trade secrets

A labour officer shall not reveal, during or after the period of his or
her appointment, any manufacturing or commercial secrcts or
working processes or confidential information which come to his or
her knowledge in the performance of his or her duties.

19. Retorns and statistics

The Commissioner may require an employer to farnish in writing
rcturns and slatistics, whether periodical or otherwise, of the number
of cmployees, the rates of remuneration and any other conditions of
service affecting such employment.

20. Annual report
(1} The Commissioner shall publish an annual report of
inspection services, covering the following matters—

(#} developments with regard to relevant laws and regulations;
(b} the stafl under the jurisdiction of the Commissioner;

(c) staustics of work places liable to inspection and the number
ot workers employed in the work place;

{d} findings in the course of ingpeclion;
(e} statistics of industrial accidents and occupational diseases;

(f) statistics of people with disabilities in work places and any
aids being provided by the employer; and

(g) statistics of proceedings brought before the Industrial Court
and of their disposal,

21. Labour Advisory Board
(1) There is established a Labour Advisory Board which shall
consist of—

(a) a Chairperson;
20
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{b} the Commissioner as an ex-officic member;

(¢) public officers, and representatives of cmployers and
employees not exceeding icn in total, as the Minister may
[rom time to time appoint, by notice published in the
Gazette, and

{d) one representative of persons with disabilities.

(2) Appointments made under this section shall be for a period
of three years and except for good cause, no person shall be removed
from the Board before the expiry of his or her term of appointment.

(3) The Chairperson of the Labour Advisory Board shall be
appointed by the Minister and, shall be a person well versed in Jabour
matters and of high moral calibre.

(4} The representative of employers and employees shall be
nomiinated for appointment to the Labour Advisory Board by the
Federations of Employers and Federalions of Labour Unions,
respectively.

(5) Withowt prejudice to the generality of the Minister’s power of
appoiniment, there shall be an equal number of representatives of

empioyers and employecs appointed to the Labour Advisory Board at
any one time,

{6) The Labour Advisory Board shall meet as many times as are
necessary for the conduct of its business, but shalt meet at intervals of
pot more than three months between each meeting,

22. Functions of Board

(1) The functions of the Labour Advisory Board arc to advise the
Minister on any matter falling under this Act and on any other matters
aflecting employment and industrial relations as may from time Lo
time be referred to the Board by the Minister,
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(2} The Board shall exercise its powers and perform it’s
functions in such manner and subject to such conditions set out 1 the
regulations,

(3) Where it is proposed to introduce measures designed to
encourage and promote collective bargaining, the Minister shall seek
the views of the Labour Advisory Board on the measures, before their
introduction.

{4) Subject to subsection (1), the Labour Advisory Board shall
advise the Minister on the following—

{a) matters conceming relations between Uganda and the
International Labour Organisation, including the making
of replies and comments to questionnaires and propesed
texts of international labour standards, the taking of action
neccssary to comply with the obligations of membership
of the International Labour Crganisation, and any
proposed denunciation of a ratified Conventions;

(b} aspects of vocational guidance and vocational training,

{c) matters concerning the operation of the employment service
and the development of the employment service policy;

(d) the formulation and development of policies designed to
promote the granting of paid educational leave to workers
for the purposes of—

(i) training;
(ii) labour union social and civic education, and

(1i1) labour union educadion; and

{c) the formulation and development of a nalional policy on
vocational rchabilitation and the employment of persons
with disabilities.
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(5) The Mimslter shall in consultation with, and after approval of
the Mimisler responsible for Finance shall fix the remuneration for the
members of the Board.

PART TV—THE EMPLOYMENT RELATIONSHIP

23, General
A person shall not be employed under a contract of service
except in accordance with this Act.

24. Continuation of coniracts in force

All contracts of service valid and in force at the commencement of
this Act shall continue to be in force on the commencement of this
Act and shall be deemed to have been made under this Act.

25. Oral and written contracts

A contract of service, other than a contract which is required by this
or any other Act to he in writing, may be made orally, and except as
otherwise provided by this Act, shall apply equally to oral and written
contracts.

26, Attestation,

(1) A contract of service made with an employee who is unable
0 read or understand the language in which the contract is written
shall be attested to.

(2) Attestation shall be by means of & writlen document drawn
up by a magistrate or labour officer and, before attesting to the
contract the magistrate or labour officer shall—

{a) ascertain that the employecc has freely consented Lo the
contract and that his or her consent has not been obtained
by coercion, undue influence, misreprescniation or
mistake,

{(b) ensure that the contract complies with this Act; and
23




/ TARY | RARY

VIPALA

| PARLIAMENTARY IR )
S '

, P. 0. BOX 7178

|

| *  24FEB 201

(ows

Act 6 Employment Act | calLne,..... . 2006 e
(¢) be satisfied that the employee has duly understood the terms of

the contract before giving his or her final agreement to it.

(3} The magistratc or labour officer shall give a copy of the
document recording the allestation to the employer and to the
employee, but the original of the document recording the attestation
shall be retained by the magistrate or labour officer.

{4} A contract which should have been, but was not, attested to
as provided for under this section may be enforced at the instance of
the employee and the absence of attestation shall not prejudice in any
way the rights of the employee.

27. Variation or exclusion of provisions of the Act

(1) Except wherc cxpressly permitted by this Act, an agreement
between an employer and an employee which excludes any provision
of this Act shall be void and of no effect,

(2) Nothing in this section shall prevent the application by
agreement between the parties, of erms and conditions, which are
more favourable o the employee than those contained in this Act,

28. Transfer of contract

{1} LExcept as provided for by subsection (2), a contract of
service shail not be transferred from onc cmployer to another without
the consent of the employee.

(2) Wheie a trade or business is transferred in whole or in part,
the contracts of service of all employces employed at the date of
transler shall automatically be transferred to the transferee, and all
rights and obligations between each employee and the transferee shall
continue to apply as if they had been rights and obligations concluded
between the employee and the transferee.

{(3) A transfer refemed 10 in subsection (2) shall not interrupt the
employee’s continuity of service, and the scrvice shall continue with
the transferee as if he or she were the (ransferor.
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2Y. Death of employer

Where the employer’s personal or legal position formed the basis of
the employment relationship with the employee, the death of an
employer shall cause the contract of service to terminate one month
from the date of the employer’s death, unless it is otherwise legally
terminated within that period.

30. Insolvency of employer

(1) The bankruptey or winding up of the employer’s business
shall cause the contract of service of any employee to terminate one
month from the date of the bankruptey or the winding-up order.

{2) Suhsection (1) shail not apply where, notwithsianding the
occurrence of bankruptcy or winding-up, the business continues to
opcrate or i8 transferred.

(3) An employee’s claim for wages and other entitlements in
case of bankrupicy or winding-up shall be governed by section 48.

31. Inability to pay wages

(1) Where an employer is unable, or refuses, to pay wages, a
labour officer, on the application of any cmployec of that croployer,
shall declare the contract of service 1crminated.

(2) The termination referred to in subsection (1) shall be without
prejudice to all outstanding and accrued rights arising under this Act,
the contract of service or any other law.

32. Empleyment of Children
(1) A child under the age of twelve years shall not be cmployed
in any business, undertaking or work place,

(2) A child under the age of fourteen years shall not be employed
in any business, undertaking or workplace, except for light work
carried out under supervision of an adult aged over eighteen years,
and which does not affect the child’s education.
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(3} A person shall not continue to employ any child under the
age of fourteen years after being notified in writing by a labour officer
that the employment or work is not Jight work meeling the criteria in
subsection (2).

(4) A child shall not be employed in any employment or work
which is injurious to his or her health, dangerous or hazardous or
otherwisce unsuitable and an employer shail net continue (0 employ a
child after being notified in writing by a labour officer that the
employment or work 1s injurious to health, dangerous or otherwise
unsuitable for that child.

{5) A child shal} not be employed between the hours of 7 p.m.
and 7 a.m.

(6) Any person, including a Labour Union or employer’s
organisation, may complain to a labour officer if he or she considers
that a child is being employed in breach of this section,

(7) A person who is aggricved by a decision of a labour ofticer
under this section may appeal to the Industrial Court.

33, Medicul examinations

(1) The Minister may by regulations require persons over the age
of eighteen years secking employment involving exposure to hazards
specified by regulations to undergo medical cxamination before being
enguged by an employer and at regular iniervals thereafter.

(2) Where a medical examination is required under this section, it
shall be caried out by a qualified medical practitioner and shall be
certified by a district medical officer in the presence of a labour officer.

(3)Where a medical examination is required under this section,
the results of the medical cxamination shall be kept confidential by
the medical practitioner, and shall not be disclosed to any other
person, other than the person who is the subject of the medical
examination, without that person’s consent.
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34, Special categories of employces

Without prejudice to the generality of the preceding sections of this
Part, the Minister shall on the recommendation the Labour Advisory
Board make regulations governing the employment of persons with
disabilitics, apprentices and other categories of employees, who in his
or her opinion, arc in need of special protection under the law.

35. Nolification of vacancies
{1} Every person employing an employee shall notify the district
labour officer of any employment vacancy whenever it occurs

(2) The Minister may by regulations exempt specified categories
of employers from the provisions of this section.

36. Departure from Uganda
An employee shall not, without his or her consent, be required to
accompany his or her employer outside Uganda, unless his or her
contract expressly provides so.

37. Migrant workers

{1) No person shall organise the illicit or clandestine movement
of migrants for employment for purposes of departing from, passing
through or arriving in Uganda, or give assistance to any organisation
for that purpose.

(2) A person shall not employ a person whom he or she knows
to be unlawfully present in Uganda.

(3) A person who contravenes this section commits an offence.

38. Recruitment permit

(1} A person or his or her agent or messengers, shail not engage
in the business of cperating a recruitment agency, unless he or she is
in possession of a valid recruiting permit issued by the
Commissioner,

27




Act 6 Emploviment Act 2006
(2) A recruiling permit shall be subject to such conditions as the
Commissioncr may require, and may be revoked at any time for good
CHUSE.
(3) This section shall not apply Lo recruitment for employment—
{a} as a domestic servant; or

(b) on non-manuai labour.

{4) Nothing in this section shall be taken as restricting or
prohibiting official labour exchanges operated by or with the approval
of the Commissioner.

(3) Recruitment agencies shall submit returns of their operations
to the commissioner.

(6) The Minister shall make regulations govering the operations.

(7} A person who acts in breach of this scction commits an
ollence.

39. Repatriation

(1) An employece recruited for employment at a place which is
more than one hundred kilometres from his or her home shall have the
right to be repatriated at the cxpense of the employer to the place of
engagement in the following cases—

(@) on the cxpiry of the period of service stipulated in the
contract;

(b) on the termination of the contract by reason of the
employee’s sickness or accident;

{(¢) on the termination of the contract by agreement between the
patties, unless the contract contains & writlen provision 1o
the contrary; and

(d) on the termination of the contract by order of the labour
officer, the Industrial Court or any other court.
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(2) Where the family of the employce has been brought to the
place of employment by the employer, the family shall be repatriated
at the expense of the employer, in the event of the cmployee’s
repatriation or death.

(3) Where an employee has been in employment for at least ten
years he or she shull be repatriated at the expense of the employer
Arrespective of his or her place of recruitment.

(4) A labour officer may, notwithstanding anything in this
section, exempt an employer from the obligation to repatriate in
circumstances where the labour officer is satisfied that it is just and
equitable to do so, having regard to any agreement between the
partics or in the case of the surimury dismissal of an employee for
serious misconduct,

Parr V—WaGES AND RELATED NOTICES.

40, Duty of employer to provide work
(1) Every employer shall provide his or her employce with work-

{a) in accardance with the contract of service;

(b) during the period for which the contract is binding; and

(c) on the number of days equal to the number of working days
expressly or impliedly provided for in the contract,

(2} The duty in subsection (1) shall not apply if—
{a) the contract is lrustrated;

{b) its performance is suspended,

(c) it is prevented by an act of God or civil strife,

(d) the employec has terminated the contract of service,
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(3} Wathout prejudice to the genctality of subsection {1) and (2),
an cmploycr is nol be liable to provide work where interruptions to
his or her husiness aclivilies are caused by—

{a) natural calamilies;

(b} a strike, go-slow or other industrial action;

(¢) subject to subsection (6), economic or technological reasons
which result in a shortage or reduction of work that is
beyond the cmployer’s control.

(4) Where an employer fails to provide work as required by (his
scction, he or she shall pay to the employee, in respect of cvery day
on which he or she shall so fail, wages at the same rate as if the
cmployee had performed a day’s work.

(5) Subsection (3) shall not apply if on any day the cmployer
offers, at the same wage rate, suitable alicrnative employment which
the employee refuscs or fails to undertake.

(6) The exemption from the duly of the employer to provide
work arising under subsection (3}(c) is limited 1o 2 maximum of
fifteen days in any one six-month petiod.

41. Entitlement to wages
(1) Subject 1o subsection (2), wages shall be paid in legal tonder
to the employee entitled to payment,

(2) Notwithstanding subsecuon (1), an employer may, with the
prior written agreement of the employce, pay wages by bank cheque,
postal order, money order or by direct payment to the employce's
bank account.

(3) Notwithstanding anything in this scction, the Minister may,
after consultation with the Labour Advisory Board, by regulations
provide for the pattia) payment of wages in the form of allowances in
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kind, and in no case shall alcoholic beverages or noxious drugs, in
industries or occupations in which payment in the form of such
allowances is customary or desirable, be for the personal use of the
cmployee and his or her family, and the value attributed to such
allowance shall be fair and reasonable,

{4) An employee shall not be obliged to make use of any shops
cstablished by the employer for the use of his or her employees or
services operatcd in connection with the undertaking.

{5) Wages shall not be payable 0 any employee in respect of any
period where he or she has been sentenced and imprisoned by a court
of law,

(6) An employee is not entitled to receive wages in respect of any
period where he or she is absent from work without authorisation or
good cause except that, in the case of an employee who has completed
at least three months’ continuous service with his or her employer, the
following shall not constitute absence without good cause—

{a) absence attributable to the occumence of exceptional events
preventing the employee from reaching his or her place of
work of or from working;

{b) ubsence attributable 10 4 sommons to attend a court of law or
any other public authority having power Lo compel
atlendance; or

{c) absence attribatable to the death of a member of the
employee's family or dependent relative, subject to a
maximum of three days’ absence on any one occasion and
a maximum of six days in any one calendar year.

(7) An employee who has completed at least three months’
continuous service and is absent from work on account of one of the
situations specified in subsection {6}, is entitied to receive wages as
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though he or she had not been abscat from work and had fully
performed his or her dutics under his or her contract of service
throughout the absence, and his or her wages shall nol, by reason of
his or her absence, be subject to any deduction.

(8) Any employer who is not incorporated or residenl in Uganda
shall be required by a labour officer 10 pay a bond asscssed at the
equivalent of one months wages [or each employee employed, or to
be employed, by that employer.

(9) A bond paid by any employer shall be held by the Ministry
responsible for Labour on behalf ol that employer in a separate
inlercst bearing account and shall not be used for any purpose other
than paying wages and other cntitiements (o that employer’s
cmployees in the event of default by that employer.

42. Death of an employee

(1) In the case of an employee dying during the term of a
contract of service, his or her heirs or legal representatives shall be
entitled to the wages and any other remuneration due to the employee
at the date of death.

(2) Wherc any employee dies at his or her work place, or on the way
to his ov her place of work, the employer shall be required to notify the
death to the District labour officer who shall notify the Commissioner.

(3) Where an employee dies while at work, or while travelling 1o
his or her place of work, their employer shall be required to transport
the employee’s body to a place of burial notified by that employee’s
next of kin.

43, Payment of wages

(1) The payment of wages in legal tender shall take place at the
place of the cmployee's work or, if he or she works at more than one
location, the premises of his or her cmpoyer from which he or she
works or frem which his or her work is administered.
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(2) Payment of wages shall not take place in premises licensed
for the saie of alcoholic beverages or in places of amusement, except
in the case of employees whose place of work is in such premises.

(3} An employer shall not impose in any contract of service, any
agreement, or condition, as to the place where, or the manner in
which, or the person with whom, any wages paid to an employee shall
be expended and an agreement or condition which contravenes this
section shall be invalid,

{(4) In the absence of a pror written agreement to the contrary—

(a) an employce engaged to work for one day at a time shall be
paid his or her wages at the end of that day,

(b) an employee paid by the hour, day or week shall be paid his
or her wages at the end of that hour, day or week;

(c} an employee puid fortnightly or monthly shall be paid at the
end of cach fortnight or month; and

(d) an employee engaged 10 be paid by the piece of work done
or by results shall be paid at intervals of not more than
one fortnight.

(3) Where the employee is being housed by the employer, the
employee shall not be required to vacate the premises until he or she
has been paid his or her terminal benefits.

(6) On the termination of his or her employment in whatever
manner; an employee shall, within seven days {rom the date on which
the employment terminates be paid his or her wages and any other
remuneration and accrued benefits to which he or she is entitled.
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44. Payment of wages to another

Except where it i$ expressly provided by law, no person may receive
the wages due 10 any cmpleyee on behalf of that employee without
the written permission of the employee to whom the wages are due.

45. Prohibition on certain deductions

(1) Except as otherwise permitted by this Act or any other law,
remuneration carned by or payable to an employee shall be paid
directly to the employee.

(2) No deduction shali be made from the wages of an employee
with a view to ensuring a direct or indirect payment to his or her
cmployer or the employet’s representative or to any intermediary for
the purpose of obtaining or retaining employment.

(3) All employers shall be requited (o provide cmployees with the
cquipment, tools and malcrial necessary for that employee to perform
kis or her duties, and shall not require that employeec to pay the
employer, or any other person, for the equipment, tools or material.

46. Permitted deductions
(1) The following deductions from remuneration due to an
cmployee are permitted—

(a) an amount in tespect of any (ax, rate, subscription or
contribution imposed by law;

(b) where the employee has previously given his or her writicn
comsent to a deduction being made, the deduction being in
respect of any amount representing a contribution to any
provident or pension fund or schemc established or
maintained by the employer or some other person;

(¢} deduciion by way of rcasonable rent or other reasonable
charge for accommedation provided by the cmployer for
the employee, or the employee’s family, where the
employee has agreed to the deduction; and
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(d) union dues, deducted in accordance with section 50.

(2) Notwithslanding the provisions of any other law, an employer
shafl not deduct from the wages of an employee the cost of any
protective gear o tools of rade which are provided by the employer.

(3) The autachment of wages by operation of faw shall be
permitted, bul any such attachment shall not be more than two-thirds
of all remuneration due in respect of that pay period.

47. Repayment

{1) Without prejudice to any other hability for a breach of the
provisions of this Part, an employer who acts in contravention of the
provisions of this Part is liable to repay any remuneration wrongfully
withheld or wrongfully deducted from the employee.

{2} A requeslt for repayment by an employee under this Part—
(a} shall be made to a labour officer; and

(b} shall be madc not later than six years after the allegedly
unlawfu] deduction has been made.

48, Preferential claims

Notwithstanding any other law to the contrary, on the bankrupicy or
winding-up of an cmployer's business, the claim of an employee or
those claiming on his or her behalf, wages and other payments 1o
which he or she is entitled under this Act, shall have priority over alt
other claims which have accrued in respect of the twenty-six weeks
immediately preceding the date on which the declaration of
bankruptcy or winding-up is made.

49, Union dues

(13 In this section, the expression “union dues” means any
regular or periodic subscription required to be paid by a union
member to any labour union of which he or she is a member under the
rules, as a condition of his or her membership, but does not include
any pay or subscription for a particu)ar object or purpose.
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{(2) The General Secrctary of a Labour Union or his or her
represeitative may issue to every empioyer who employs any person
who is a member of a Labour Union a written notice attached with the
writien conscnt of the respectlive employee, requiring the employer—

(a) Lo deduct from the wages of his or her employees who are
members of the labour union such sums specified as union
dues in the notice, and such deductions shall be made at
the periods specified in the notice; and

(b} to pay to the labour union the sums deducted in accordance
with this section.

(3) Where an employer to whom a notice has been given under
subscction (2) refuses or fails to comply with the provisions of the
notice, he or she shall be liable (o pay to the labour union a sum cqual
to three percent of the total amount of the deduction for each month
during which the sums are not paid to the union, the outstanding in
addition to the union dues,

50. Pay statements

(1) Every employee shall receive with each payment of his or her
wages an itemised pay staiement from his or her employer, in wriling,
in a form and language which the employee may reasonably be
expecied to understand, which shall set oot

(a) the amount of every deduction from his or her wages due at
the end of that particular pay period;

(b} the amount of cvery deduction from his or her wages during
that pay period and the purpose for which each such
deduction was made; and

(c} the employee’s nct wages payable at the end of that pay
period.
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{2) Where an employer fails to provide a pay statement as
required by this section, or fails to provide a statement that is
accurale, an employce shall have the right of complaint to a labour
officer.

(3) A labour officer, following a complaint made under this
section shall have the power Lo issue one or more writien statements
which shall take the piace of any pay statements the employer has
[ailed to issue, or amend any inaccuracies in any pay statement issued
in respect of which a complaint has been made.

{(4) A labour officer shall have the power to order the employer
to pay to thc employee the agpregate of any deductions from the
employec’s wages made by the employer in a manner that was not in
accordance with an accurate pay statement.

{5} Any wrilten statement issued by the labour officer in place of
or in amendment of the employee’s pay statement shall, for all
purposes be regarded as if it had been duly issued by the employer in
accordance with subsection (1.

Part VI—RIGHTS AND DUTIES IN EMPLOYMENT.

51. Weekly rest

{1} An employee shall not e required to work for an enployer
for more than six consccutive days withoul a day’s rest, which shall
be taken on any day which is customary or as shall be agreed between
the parties.

{(2) The Minister may by regulations exclude from the operation
of this section—

{a) pcrsons holding high managenial positions; and

(b) persons working in family establishments cmploying not
more than five dependent relatives.
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52. Pay calculation

(1) Whetc an employee is employed on a contract under which
wages are calculaled by reference to a period of one weck or more, a
deduction shall not be made from his or her wages on account of his
or her not working, or not aitending at his or her place of work, on the
weekly rest day.

(2) Wages payable under a contract of employment—

(a) shall be assumed (o be in respect of a fortly eight-hour week
in the absence of an agreement 1o the contrary and;

{b) in the absence of a written agreement to the contrary, hours
worked in excess of forty eight hours in any one week
shall be regarded as “overtime hours” for the purposes ol
this Part.

53. Length of working hours per week

{1} Subject to subsections (2) and (3}, in all establishments, the
maximum working hours for employees shall be forty eight hours per
week,

(2) The employer and the etnployee may agree that the maximum
working hours per week shall not be less than lorty cight hours.

(3) Subject to subscction (4), an employer and employee may,
agree that the normal working hours in a week shall be more than
forty eight hours.

(4} Hours of work shall not, except as provided in subseclion (5),
exceed ten hours per day or fifty six hours per week.

{5) Where persons are employed in shifts, it shall be permissible
10 employ persons in excess of ten hours in any one day or forty-cight
houss in any one week, where the average number of hours over a
pericd of three weeks exceeds neither ten hours per day nor fifty six
hours per week.
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(6) In any cstablishment where the maximum working hours are
al feast eight hours per a day, a thirty-minuie break shall be granted
each day to the emplioyees.

(7) The Minister may, after consultation with thc Labour
Adwvisory Board, and subject to the provisions of this section and
section 54, regulate the maximum number of hours per week
including overtime work, which may be worked in any industry or
occupation and may, by order, provide for temporary exceptions in
extraordinary situations where the public interest so requires.

(8) Where hours in excess of eight hours per day or forty eight
hours per week arc worked, they shall, in the absence of a written
agreement to the contrary, be remunerated at the minimutn rate of enc
and a half times of the normal hourly rate if the overtime is on the
normal working days, and at two times the houily rate where the
overtime is worked on gazetted public holidays.

54. Annual leave and public holldays
(1) Subject to the provisions of this section—-

{a) an cmployee shall, once in very calendar year, be entitled 10
a holiday with full pay at the rate of seven days in respect
of each period of a continuous four months™ service, to be
tuken at such time during such calendar year as may be
agreed between the parties; and

{b) an employce shall be entitled to a day’s holiday with full pay on
every public holiday during his or her employment or, where
he or she works for his or her employer on 4 public holiday, 10
a day’s holiday with full pay at the expense of the employer
on some other day that would otherwise be a day of work.

(2) Where an employee who works on a public holiday receives,
in respecet of such work, pay at not less than deuble the rate payable for
work on a day that is not a public holiday, that employee shall not be
entitled to a day's holiday with full pay in lieu of the public holiday.
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(3) Subject to subsection (2}, any agreement to relinquish the
right to the minimum annual boliday as prescribed in this scction, or
to forgo such a holiday, for compensation or otherwise, shall be null
and void.

{(4) This section shall apply only to employees—

(a) who have performed continuous service for their employer
for a minimam period of six months;

{b} who normally work under a contract of service for sixtecen
hours a week or more,

(5) An employce is cntitled to receive, upon termination of
empleyment, a holiday with pay proportionate (o the length of service
for which he or she has not recetved such a holiday, or compensation
in licu of the holiday.

55. Sick pay

(1) An employee who has completed not less than one month’s
continuous service with an employer and who is incapable of work
because of sickness or injury is entitled to sick pay as follows—

(a) for the first month’s absence from work he or she is entitled
to full wages and every other benefit whether for his or her
family or himself or herself stipulated in the contract of
service; and

(b) if at the expiration of the second month the sickness of the
employee still continues, the employer is entitled to
terminate the contract of service on complying with all the
terms of the contract of service up to the time of
termination of employment.

(2) For the employee to be entitled to sick pay as referred to in
subsection (1), the employee shall-—
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(a) notify or canse to be notified as soon as is reasonably
practicable, his or her employer of his or her absence and
the reason for it; and

(b} produce, if requested by his or her employer and at intervals
of not less than one weck, a writlen certificate signed by a
qualified medical practitioner certifying his or her
incapacity for work and duration of the incapacity,

(3} The employer may require that the certificate referred (o in
subseclion (2)(b} be obtaincd from a quaiified medical practitioner
other than the company medica! practitioner except that, in such a
case the employer is responsible for any fees and transport costs
payable in connection with the issuing of the certificate.

(4) This section applies to employees who are norimally
cmployed for at least sixteen hours a week.

{5) This section shall not derogate from any persons rights under
the Workers Compensation Act.

56. Maternity leave

(1) A female employee shall, as a consequence of pregnancy,
have the right to a period of sixty working days leave from work on
full wages hereafier referred to as “matemity leave”, of which at least
four weeks shall follow the childbirth or miscarriape.

(2) A female employee who becomes pregnant shall have (he
right to remrn, to the job which she held immediately before her
maternity lcave or 10 a rcasonably suitable alternative Job on terms
and conditions not less {avourable than those which would have
applied had she not been absent on maternity leave,

{3) In the cvent of sickness arising out of pregnancy or
confinement, affecting either the mother or the baby, and making the
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mother’s return to work inadvisable, the right to return mentioned in
subsection (2) shall be available within cight weeks after the date of
childbirth or miscarriage.

{4) A female employce is entitled to the rights mentioned in
subsections (1), (2) and (3} if she gives not Jess than seven days’
notice in advance or a shorter period as may be reasonable in the
circwmstances, of her intention to retum to work.

(5) The notices referred to in subsection (4) shall be in writing if
the employer so requests.

(6) A femalc employee who seeks to exercise any of the rights
mentiened in this section shall, if requested by the employer, produce
a certificate as to her medical condition from a qualified medical
pracutioner or midwife.

57. Paternily leave

(1} A male employee shall, immediately after the delivery or
miscarriage of a wife, have the right to a period of four working days’
leave from work yearly herein referred to as paternity leave.

(2) An employee referred to in subsection (1) shali be entitled to
the payment of his full wages during the said paternity leave,

(3) A male employee shall, after the paternity leave, have the
right to return to the job which he held immediately before his
paternity leave,

58. Notice periods
(1) A contract of service shall not be terminaled by an employer
unless he or she gives notice to the employee, except—

(a) where the contract of employment is lerminated summarily
in accordance with seclion 69; or

{b) where the reason for termination, is attainment of retirement
ape.
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{(2) The notice referred 10 in this section shall be in writing, and
shall be in a form and langrage that the employce to whom it relates
can rcasonably be expected to understand,

(3) The notice required to be given by an employer or employce
under this section shail be—

{a) not less than two weeks, where the employee has been employed
for a period of more than six months but less than one year;

{b) not less than one month, where the employec has been
employed for a period of more than twelve months, but
less than five years;

{c) not less than two months, where the employee has been
employed for period of five ,but Jess than ten years; and

{d} not less than three months where the service is ten years or more.

(4) Whete the pay period by reference to which the cmployee is
paid his or her wages is longer than the period of notice (o which the
cmployee would be entitled under sub section (3), the employee is
entitled to notice equivalent to thal pay period.

(5) Any agreement between the parties to exclude the operation
of this section shall be of no effect, but this shall not prevent an
employee accepting payment in lieu of notice.

(6) Any outstanding period of annual leave to which an
employec is entitied on the termination of the employee’s
employment shall not be included in any period of notice which the
employee is entitled to under this section.

(7) During the notice period provided for in subsection (3), the
employee shall be given at least one-half day off per week for the
purposc of seeking new cmployment.

59, Written particulars
(1) An employee is entitled o receive from his or her employer
notice in writing of the following particulars of employment—
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(a) the full names and addresses of the parties 1o the contract of
service;

(b} the date on which employment under the contract began,
specifying the date from which the employee’s petiod of
continuous service for the purposes of this Act shall
commence;

{c) the title of the job that the employee is employed to do;

{d) the place where the employee’s duties are 1o be performed;

(e} the wages which the employee is enlitled to receive or the
means by which they can be calculated, and in either case,
the intervals at which they will be paid, and the deductions
or other conditions to which they shall be subject;

(1) the rale of any overtime pay applicable to the employee;

(g) the cmployee’s normal hours of work and (he shifts or days
of the week on which such work is 1o be performed;

(h) the number of days’ annual leave to which the employee is
entitled and his or her entitlement to wages during such leave,;

(i) the terms or conditions relating to incapacity {or work due to
sickness or injury, including any provision for sick pay;

(i) the length of notice in cxcess of that provided by this Act
required for fawful termination of the contract by the
employer or employee; and

(k) the terms or conditions refating to incapacity for work due to
sickness or injury, including any provisions for sick pay.

(2) For any or all of the information required by subsection (1), the
cmployer may, in writing, refer the employee to a document which is
reasonably accessible to the employee during working hours at the place
of work which contains the relevant information in a form and in &
language that the employee can reasonably be expected to understand.
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{3) The notice relerred to in subscction (1} shall be given by the
emplayer to the employec not later than twelve weeks after the date
on which employment commences.

{4) Where therc has been an agreed change affecting any of the
matters referred to in subsection (1), the employer shall issue a
written notice to the employee of the change.

(5) An employer shall retain a copy of the written parliculars
issued under subsection (1), and of any changes in them and shall
produce the copy on demand, to a labour officer.

60. Written particulars to act as evidence
Where there is any dispute between an employer and employee
concerning the terms and conditions of employment—

(a) the written paruculars referred to in section 59, together with
any notice of change, shall bc admissible evidence of the
cxistence of the terms and conditions about which there is
a dispute; and

(b) there shall be a rebutiable presumption that the terms and
conditions of employment are accurately stuted in the
wrilten particulars and in any notified changes.

61. Certificate of service

(1) On the termination of a contract of service an emplover, if so
requested by the employee, shall provide the employee with a
certificate indicating—

(a) the names and addresses of the employer and employee;

(b} the nature of the employer’s business;

{c) the length of the employee’s period of continuous
employment with the employer;

(d} the capacity in which the employee was employed prior to
lermination;
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(e} the wages payable at the date of termination of the contract; and

(f) where the employee so requests, the reason or reasons for the

lermination of the employee’s employment.

(2) The certificate referred to in subsection (1) shall not contain
any judgment on or evaluation of the employce’s work, but where it
is requested by the employee, the cmployer may provide it in a
separate document.

(3} The certificate referred to in subsection (1) shall, so tar as is
practicable, be written in a language the employee may reasonably be
expected to understand.

ParT VII—IISCIPLINE AND TERMINATION,

62. Disciplinary penalties

(1) Sections 62 to 64 shall apply where an employer imposes a
disciplinary penally, oltber than dismissal, on an employee because of
neglect, farlure or alleged failure on the part of an employee to carry
out his or her duties under his or her contract of service.

{2) “Disciplinary penalty” for the purposes of this Part include—

{a) a written warning;

{b) reprimand; and

{c) suspension from work.

(3) An employer is entitled to imposc a disciplinary penalty only
where it is reasonable to do so in the particular circumstances and
what 1s reasonable shall be decided by considering—

{a) the nature of the neglect, failure or alleged failure on the part
of the employee, the penalty imposed by the employoer, the
procedure followed by the employer in imposing the
penalty, the reformed conduct of the emplayee and if any
the personal circumstances of the employee; and

(b)Y Codc of Discipline set out in Schedule 1.

(4) An employee shail not be suspended from work for more
than fifteen days in any six-month period.

46




Act 6 Emplovment Act 2006

(5} Except in excepiional circumstances an employer who [ails
to impose a disciplinary penalty within fifteen days from the time he
or she becomes aware of the occurrence giving rise to diseiplinary
action, shall be deemed to have waived the right to do so.

63. Suspension

(1} Whenever an employer is conducting an inguiry which he or
she has reason to believe may reveal a cause for dismissal of an
employee, the employer may sugpend that employee with half pay.

(2} Any suspension under subsection (1} shall not exceed four
weeks or the duration of the inquiry, whichever is the shorter,

64, Complaint by employee

(1) Where an emplovee believes thal an employer was not
justified in imposing a disciplinary penalty on him or her, or in
imposing a suspension with half pay, the employee may, within a
period of four weeks after the imposition of the penalty or suspension,
make a written or oral complaint to a labour officer.

(2) Where a complaint under this section has been made to a
labour officer, the officer shall—

{a} investigale the circumstances leading to the imposition of the
disciplinary penalty, and in the course of these
investigations he or she shall consult any Labour Union, if
any, established in the business in which the employee is
employed; and

(b) seek to settle the matter in the first instance by mediation,

(3} Where a complaint under this section has been made, a
labour officer shall, except where the employer has withdrawn the
disciplinary penalty impesed or has paid the employee for the period
of the suspension, decide whether it was reasonable for the employer
to impose the disciplinary penalty or the suspension with half pay,
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(4) The labour officer shall communicate his or her decision
under subsection (4), including the reasons for that decision in writing
(o the employer and (o the employee.,

(5)Where a labour officer decides that the imposition of a
disciplinary penalty or the svspension with half pay was
unreasonable, the labour officer may make an order—

(a) that the original penalty be revoked,

(b) that the original penalty bc revoked and be replaced by
another specified lesser penalty; or

(c) that the cmployer pay to the employee the wages which
would otherwise have been dve for the period of
suspension with half pay.

() Where in an order by the labour officer under subsection (5),
the penalty has been revoked, no reference to the penalty shall appear
in the employee’s personal record but where the penalty has been
reduced, only the lesser penalty shall be noted in the record.

(7) The Minister may, by regulations provide that this section
shail apply only to disciplinary fines in excess of a specified sum, and
1o periods of suspension in excess of a specified duration,

(8) The right of an employee to make & complaint under this
section shall be without prejudice (o any right an employee may enjoy
under an agreement between an employer or group of employets and
any Jabour unien.

65. 'l'ermination
(1) Termination shall be decemed to take place in the following
Instances-—

() where the contract of service is ended by the employer with
notice;
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(b} where the contract of service, being a contract for a fixed
term or task, ends with the expiry of the specified teym or
the completion of the specified task and is not renewed
within a period of one week from the date of expiry on the
same terms or {crms nol less favourable to the employee;

(c) where the contract of scrvice is ended by the employee with or
without notice, as a consequence of unreasonable conduct on
the part of the employer towards the employee; and

(d) where the contract of service is ended by the cmployee, in
circumstances where the cmployee has received notice of
termination of the contract of service from the employer,
but before the expiry of the notice.

{2) The date of termination shall, unless the conlrary is stated, be
deemed to be—

{a} in the circumstances governed by subsection ([)(a), the date
of expiry of the notice given;

(b) in the circumstances governed by subsection (1 }b).the date
of expiry of the fixed term or completion of the task;

{c} in the circumstances governed by subsection (i1}c¢) ot
subsection (1){(d), the date when the employee ceases to
work for the employer; and

{d) in the circumstances when an employee attains normal
retirement age.

66. Notification and hearing before termination

(1} Notwithstanding any other provision of this Part, an
employer shall, before reaching a decision to dismiss an employcee, on
the grounds of misconduct or poor performance, cxplain 10 the
employee, in a language the employee may be reasonably expected to
understand, the rcason for which the employer is considering
dismissal and the employce is entitled to have another person of his
or her choice present during this explanation.
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(2) Notwithstanding any other provision of this Part, an
employer shall, before reaching any decision to dismiss an cinployee,
hear and consider any represcentations which the employee on the
grounds of misconduct or poor performance, and the person if any
chosen by the employee under subsection (1) may make.

(3} The employer shall give the employee and the person, if any,
chosen under subsection (1) a reasonable time within which to
preparc the representations referred to in subsection (2).

{4) Irrespective of whether any dismissal which is a summary
dismissal is justified, or whether the dismissal of the employee is fair,
an cmployer who [ails to comply with this section js liable to pay the
employce a sum equivalent to (our weeks’ net pay.

(5) A complaint alleging a failure on the part of the employer to
comply with this section may be joined with any complaint alleging
unjustified summary dismissal or unfair dismissal, and may be made
to a labour officer by an employee who has been dismissed, and the
labour officer shall have power to order payment of the sum
mentioned in subsection (4) in addition Lo making an order in respect
of any other award or decision reached in respect of the dismissal,

(6) A complaint under subsection (5) shall be made within thiee
months after the date of dismissal.

67. Probationary contracts
(1) Section 66 does not apply where « dismissal brings to an end
a probationary contract,

(2) The maximum length of a probatienary period is six months,
but it may bc extended [or a further period of not more than six
months with the agreement of the employee.

(3) An employer shall not cmploy an cmployee under a
probationary contract on more than one oceasion.
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(4) A contract for a probationary period may be terminated by
gither parly by giving not less than fourteen days’ notice of
termination, ot by payment, by the employer to the employce, of
seven days’ wages in lieu of notice,

68. Proof of reason for fermination

(1} In any claim arising out of termination the employer shall
prove the reason or reasons for the dismissal, and where the employer
fails to do so, the dismissal shall be deemed to have been unfair
within the meaning of section 71,

(2) The reason or reasons for dismissal shall be matters, which
the employer, at the time of dismissal, genuinely believed to exist and
which caused him or her to dismiss the employee.

(3) In deciding whether an employer has satisfied this section,
the contents of a certificate such ag is referred o in section 61
informing the employee of the reasons for termination of employment
shall be taken into account.

69. Summary termination

(1) Summary termination shall take place when an employer
terminates the service of an employee without notice or with less
notice than that o which the employee is entitled by any statutory
provision or contractual erm.

{2) Subject to this section, no employer has the tight to terminate
a contract of service without notice or with less notice than that to
which the employec is entitled by any statutory provisien or
contractual term.

{3) An employer is entitled to dismiss summarily, and the
dismissal shall be termed justified, where the employee has, by his or
her conduct indicated that he or she has fundamentally broken his or
her obligations arising under the contract of service.
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70, Complaint 1o labour officer in cases of summary dismissat

{1} Where an cmployee complains that he or shc has been
summarily dismissed without justification, he or she may, within six
months after the date of dismissal, present a complaint to a labour
officer who shall scek to setle the matter in the first instance by
mediation,

(2) A labour officer, presented with a claim undcr this section,
shall decide whether the dismissal was justified in the circumstances,
having regard to section 75 and to the Code of Discipline set ont in
Schedule 1.

(3) Where a labour officer decides that a surmnmary dismissal was
unjustificd, he or she shall inform the parties of the decision and shall
order the employer to pay—

() the net wages which the employee would have earmed had he
or she been given the period of notice to which he or she
was entitied under this Act or under his or her contract of
service,

(1) where the dismissal ends the contract before the completion
of any service upon which the employee’s wages become
due, the proportion of the wages due for the period of time
for which the employee has worked; and

(c) any other Iosses consequent upon the dismissal and arising
between the date of dismissal and the dale of cxpiry of the
penod of notice referred 10 in paragraph (u).

{4) The night of the employec to present a complaint under this
section shall be in addition to his or her right of complaint of unfair
dismissal and any other infringement of his or her statutory rights,

(5) The nght of an employce to make a complaint under this
section shall be in addition to any right an employee may enjoy under
an agreement between the cmployer or group of employers and &
Jabour union.
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{(6) For any complaint ol unfair dismissal, the burden of proving

that a dismissal has occurred rests on the employee, and the burden of

justifying the grounds for the dismissat rests on the cmployer.

71. Unfair termination

(1) An employee who has been continuously employed by his or
her employer for at least thirteen weeks immediately before the date
of termination, shall have the right to complain that he or she has been
unfairly terminated.

{2} A complaint made under this section shall be made to a
labour officer within three months of the date of dismissal, or such
later period as the employee shall show to be just and equitable in the
circurnstances.

(3) No complaint under this section may be made by an
employce whose services have been terminated or who has been
dismissed vnder a probationary contract,

{4) The right of an employce to make a complaint under this
section shall be in addition to any right an employee may enjoy under
an agreement hetween an employer or group of employers and a
labour union.

(5) If cownt finds that a dismissal is unfair, the court may—
(a) order the employer to reinstate the employee;
(b) order the employer to pay compensation to the employee.

(6) The court shall require the employer to reinstatc or re-
employ the employee unless—

{a) the employec does not wish to be reinstated or re-cmployed,;

(b) the ¢ircumstances surrounding the dismissal are such that a
continued employment relationship would be intolerable;

{c} it is not reasonably practicable for the employer o reinstate
or re-cmploy the employee; or
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{(d) the dismissal is unfair only because the employer did not
follow a proper procedure.

72. Representation

(1) In any complaint made under sections 64, 70 and 71 a party
may be represented by an advocale in the proceedings before a labour
officer, and a parly may also be assisted by or represented by any official
of a Labour Union or any oflicial of an employers organisation,

{2) Substantive justice shall be administered without undue
regard to technicalities.

73. Criteria for unfair termination
{1) A termination shall be unfair for the purposes of this Part
where—

{a) the termination is for any of the reasons specified in section
75; or

{(b) it is found out that in all the circumstances of the case, the
employer did not act in accordance with justice and cquity
in terminating the employee from service.

(2) Tn deciding whether it was just and equitable for an employer (o
terminate the services of an employee, a labour officer shall consider—

(a) Code of Discipline set out in Schedule 1,

{(b) the procedures adopted by the employer in reaching the
decision to dismiss the employee, the communicalion of
that decision to the employee and the handling of any
appeal against the decision,;

(c) the conduct and capability of the employee up to the date of
termination;

(d) the extent to which thc employer has complied with any
statutory requirement connected with the termination,
including the issuing of a certificate under section 61 and
the procedural requirements sel out in section 66; and
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(e) the previous practice of the employer in dealing with the type
of circumstances which led 1o the termination.

74. Reole of employecs

In deciding whether a complaint made under section 70 is well
founded, a labour officer shall consnlt the other employees, if any, in
the business in which the employee was employed.

75. Reasons for termination or discipline
The following shall not constitute fair reasons for dismissal or for the
imposition of a disciplinary penalty—

(2) a female employee’s pregnancy, or any rcason connecled
with her pregnancy;

{b) the fact that an employee took, or proposed to take, any leave
to which he or she was entitled under the law or a conltract;

(c) an employee's membership or proposed membership of a
labowr union;

(d) participalion or proposed participation in the activitics of a
labour union eutside working hours or, with the consent of
the employer, within working hours;

{e) an employee’s seeking of office as, or acting or having acled
in the capacity of, an officer of a labour union or a
warkers' representative;

{f) an employee’s refusal or proposed refusal to join or withdraw
from a labour union;

(g} an employee’s race, colour, sex, religion, political opinien or
affiliation, national extraction, nationality, social origin
marital status, HI'V status or disability;

(h} an employee’s initiation or proposed initiation of a complaint
or other legal proceedings against his or her employer,

except where the conduct is, in the opittion of the labour
officer, whelly irresponsible and without foundation; and
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{i) an employee’s temporary absence (rom work {or any period
up to three months on reliable grounds, including ilincss
or injury.

76. Industriaf action

(1) The organisation or intended organisation of a strike or other
form of industria) action shall not constitute a fair reason for dismissal
or the imposition of a disciplinary penalty where the strike or other
mdusirial action is lawful,

(2} The participation or intended participation of an employee in
a strike or other form of industrial action shall not constitute a fair
rcason for dismissal or for the imposition of a disciplinary penalty
where the strike or other industrial action is Jawful.

77. Remedies for unfair termination

(1) Where a labour oflicer decides that an cmplioyee’s complaint
of unfair termination under section 71 is well founded, the labour
officer shall, subject to subscctions(2) and(3) give the employee an
award or awards of compensation specified in section 78.

78. Compensatory order

(1) An order of compensation to an employce who has been
unfairly terminated shall, in all cases, include a basic compensatory
order for four weeks’ wages.

{2) An order of compensation to an employee whose services
have been unfairly terminated may include additional compensation
at the discretion of the Jabour officer, which shall be calculated taking
into account the following—

(a) the employee’s length of service with the cmployer;

(b) the reascnable expectation of the employee as to the length
of time [or which his or her employment with that
employcr might have continued but for the termination;

(c) the opportunities available o the employec for securing
comparable or suitable employment with another employer;
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(d) the value of any severance allowance to which an employee
is entiticd under Part 1X;

(e) the right to press claims for any unpaid wages, expenses or
other claims owing to the employee;
{f) any expenses reasonably incurred by the employec as a
- consequence of the termination;

(g} any conduct of the employee which, to any cxtent caused or
contributed to the termination;

{h) any failure by the employee to reasonably mitigatc the losses
attributable to the unjustified termination; and

{i) any compensation, including ex gratia payments, in rcspect of
termination of employment paid by the employer and
received by the employee.

(3) The maximum amouit of additional compensation which may
be awarded under subsection (2) shall be thiee month’s wages of the
dismissed employec, and the minimum shall be one month’s wages.

79. Calculation of a week’s wages
For the purpose’s of this Part, a week’s wages shall be calculated as
follows—

(u) where an employee’s wages are the same for cach pay
period, a week’s wages shall be the amount paid or
payuble to the employee in respect of a full working week
under his or her contract of scrvice as it applied
immediately before the date of dismissal;

{b) where an employce's wages under his or her contract of
service vary [rom one pay period to another according to
the amount of work done by the employee during that
period,a week's wages shall be the average wage received
or payable in respect of a [ull working week by the
employee, and the average wage shall be calculated by
refercnce to  the thirteen weeks of employment
immediatety preceding the date of dismissal,
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{c) where an employee’s wages under his or her contract of
service vary {vom one pay period 1o another according 10
the total number of hours which he or she works during a
particular pay period, a week’s wages shall be the wages
received or payable by the employce for a working week
of an average length which shall be calculaled by
reference to the average number of hours worked in cach
week by the employee duning the thirteeh weeks of
employment immediately preceding the daie of dismissal,

80. Settlement of iermination cases

Notwithstanding the provisions of this Act, an agrcement between an
employer and employee stating that no complaint in respect of a
termination shall He to a labour officer, ur wherc a complaint made
under sections 64 or 70 shall not be considered, an agrcement made
between the employer and ecmployee shall—

{a) be in writing;
{b} be signed by the ecmployer and the employee; and

(c) contain the written statement of a labour officer to the effect that
the terms of the agreement are fair and reasonable in the
circumstances, and that the employce’s entitlements under
this Act and under the contract of service have been paid.

81. Collective terminations

(1) Where an employer contemplates terminations of not less than
ten employees over a period of not more than theee months for reasons of
an economic, technolegical, structural or similar nature, he or she shall—

(a) provide the representatives of the labour union, if any, that
represent the cmployees in the undertaking with relevant
information, and in good time which shall be a period of
at least four wecks before the (irst of the tenminations shall
take effect, cxcept where the employer can show that it
was not reasonably practicable to comply with such a
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time-limit having rcgard 1o the rcasons for the
lerminations contemplated, the number and categories of
workers likely 1o be allected and the period over which the
terminations shall be carried out, and the information in
paragraph (a) shall inclode the names of the
representatives of the Labour Union if any that represent
the employees in the undertaking;

(b) notify the Commissioner in writing of the reasons for the
terminations, the number and categories of workers likely
to be affected and the period over which the terminations
are intended to be carried out.

(2) An employer who acts in breach of this seclion commits an
offence.

PART VII—CONTINUITY OF EMPLOYMENT.

B2. Basis of continuity

Continuous scrvice shall begin from and inciude the first day on
which an employee begins to work for an employer and shall continue
up to and include the last day on which that work shall be completed.

83. Definition of continuous service

(1) Subject to the provisions of this section, “continuous service”
means an employee’s period of uninterrupted service with the same
employer.

(2) There shall be a rebuttable presumption that the service of
an employee with an employer shall be continuous, whether or not
the employee remains in the same job.

(3) Any week or part of a week in which an employee is
employed for sixteen hours or more shall count in calculation as a
period of continuous service.
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(4) Consecutive periods of employment with [wo successive
employers where the successor has taken over the business of the former
employer as reeeiver, liquidator, personal representative, or heir, or upon
transfer of the whole or part of the business shall be deemed to constitutc
a single period of continuous service with the successor.

84. Continuity of employment
(1) An employee’s continnous service shall not be regarded as
broken where an employee is absent from work—

(a} due fo his or her taking annual leave, study or education
leave, maternity leave or sick leave in accordance with this
Acl or the provisions of an agreement or his or her
contract of service;

(b) due to his or her suspenmsion ,with or without pay, in
accordance with this Act or the provisions of an
agrecment or his or her contract of service;

(¢} due to having been temporarily laid off by his or her employer;

{d) due to a strike, lock-out or other industrial action in which he
or she did not participale;

(e) duc to a sentence of imprisonment for an offence uniclated to
his or her work; or

(f) in accordance with the agrecment of his or her employer.

(2} Any period of time elapsing in a situation referred (o in
subsection (1) shall count for the purposes of calculating the length of
continuous service.

845. Treatment of periods

(1) The following periods shall not break the continuity of
service and shall count for the purposes of calculating the length of
conlinuous service—
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(a) any period during which the employec is absent from work
becanse of his or her participation in a strike or other
industrial action; and

(b) any interval between an employee's two periods of
employmenl with the same employer where the employer
has agreed that, in consideration of the employee
refunding or agreeing to refund any severance allowance
and other terminal benefits received, service shall be
regarded as continuous.

86. Seasonal employment

(1) Where an employce is engaged in an occupation in which it
is customary to employ some workers enly at a certain season or time
of the vear, and that employee is cmployed in successive seasons, the
employee shall be deemed to have been continuously employed for
the aggregate of alj the time he or she has actually performed work
for the same employer in successive seasons.

{2) For the purpose of this section, “employed” means employed
under a contract of service for a minimum of sixteen hours per week.

PART IX—SEVERANCE ALLOWANCE,

87. When severance allowance is due

Subject to this Act, an employer shali pay severance allowance where
an cmployee has been in his or her continuous service for a period of
six months or more and where any of the following situations apply—

(a) the employee is unfairly dismissed by the employer,

(b) the cmployce dies in the service of his or her employer,
otherwise than by an act occasioned by his or her own
serious and wilful misconduct;

{c) the employee terminates his or her contract because of
physical incapacity noi occasioned by his or her own
serious and wilful misconduct;
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(d) the contract is terminaled by reason of the death or
insolvency of the employer;

(e} the contract js lerminated by a labour officer lollowing the
inability or refusal of the employer o pay wages under
section 31; or

(f} such other circumstances as the Minister may by regulations,
provide.

88. No severance allowance nnder summary dismissal
(1) No severance allowance shall be paid in circumstances where
an cmployce—

(a) is summarily dismissed with justification,

(b) is dismissed by the employer and unreasonably refuses to
accept an offer of re-employment by the employer at the
same place of work, under no less favourable terms and
wage ratc than he or she was cmployed at immediately
prior to the dismissal; or

(c) abandons his or her employment, or absconds from his or her
place of work without leave for a period of more than three
days without any explanation being provided to the employer.

(2} No severance allowance shall be paid where—

(a) the employer is a partnership and the employee’s employment
ccases on the dissolution of the partnership, and the emiployec
either enters the employment of one or more of such pariners
immediately after such dissolution or the employee is offered,
and unressonably refuses employment on less favourable
tering by one or more of such partners;

(b) the employee’s employer dies, and the employee either enters
the employment of the personal representative, widow,
widower, or any heir of the deceased employer or
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immediately aller such death, he or she is offered, and
unreaspnably refuses employment on less favourable
terms by any such person or persons; or

(c) the contract which is terminated is 2 probationary contract.

(3) Where an employce accepts employment in the
circumstances mentioned in subsection (2)(a), there shall be no break
in continuity of service and the new employer or employers shall
assume responsibility for all rights, including severance allowance of
the empleyee arising in conmection with his or her period of
employment with his or her former employer or employers,

89. Calculation of amount of severance allowance
The calculation of severance pay shall be negotiable between the
employer and the workers or the labour vnion that represents them.

0. Bonus and other payments

(1) Any gratuity, bonus, or pay other than what is provided for in
this Act paid by an employer to an employee on the cessation of his
or her employment shall be taken into account in the calculation of
any severance allowance, and the amount of the grawity, bonus, or
any other similar payment shall be deducted from any severance
allowance which is due.,

(2) Subjcct to this section, the right to a scverance allowance
shalf be in addition to any other rights enjoyed by an employee in
refation to his or her employer, and shall be subject to the same rights
of set-off or compensation or counterclaim as are available against
wages or any other remuneration due under a contract of service.

91. Payment of severance allowance

{1) Where severance allowance is payable to an employee, it
shall be paid on the cessation of employment or on the grant of any
leave of absence pending the cessation of employment, whichever
occurs earlier.
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(ZyWhete severance allowance is payable in respect of a
deccased employee, it shall be paid 10 the surviving spouse of the
employee within thirty days of the employer being informed of the
employee’s death or, where there is no spouse, such other adult,
dependent relative or guardian of a minor dependent relative as the
labour officer may decide.

7.92. Failure to pay severance allowance

{1) An cmployer who 1s liable to pay severance allowance and who
wilfully and without good cause fails to pay the allowance in the manner
and within the time provided under this Act commits an offence.

(2) An cmployer who commits an offence under this section
shall pay a fine calculated af two times the amount of severance
allowance payable, and the fine shall be payable to the same person
and in the same way as the severance allowance is payable.

ParT X—REMEDIRS, JURISDICTION AND APPEALS

93, Jurisdiction vver claims; remedies

(1) Except where the contrary is expiessly provided for by this
or any other Act, the only remedy availabic to a person who claims an
infringement of any of the rights granted undcr this Act shall be by
way of a complaint to a labour officer.

(2) A labour officer shall have jurisdiction to hear, and to settle
by coenciliation or mediation a complaint—

(&) by any person alleging an infringement of any provision of
this Act; or

{b) by either party to a contract of service alleging that the other
party is in breach of the obligations owed under this Act.

(3) Where there is an infringement of this Act, the labour officer
shall have the power to order a party to comply with the provisions of
this Act and, in accordance with its provisions, make the aggrieved
party whole,
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(4) Where there is a breach of obligations owed under a contract
of service, the labour officer shall have the power to order a party to
respect the cbligations owed and, in accordance with the terms of the
contract, to make the aggrieved party whole.

(5) Where the labour officer has found both an infringement of
the Act and a breach of obligations owed under a conlract of service,
the remedy he or she shall order shall not result in double recovery for
the aggrieved party.

{0) A claim in tort arising out of the employment relationship;
claim shall be brought before a court and the labour officer shaill not
have the jurisdiction to handle such a ¢laim.

(7} Where within ninety days of the submission of a complaint
under this Act o a labeur officer, he or she has not issued a decision
on the complaint or dismissed it, the complainant may pursue the
claim before the Industrial Court.

(8} A labour officer shall statc the reasons for any decision taken
on a complaint.

94, Appeals

(1) A party who is dissatisficd with the decision of a labour
officer on & complaint made under this Act may appeal to the
Industrial Court in accordance with this section.

(2) An appeal under this section shall lie on a question of law,
and with leave of the Industrial Court, on a question of fact forming
pait of the decision of the labour officer,

(3} The Tndustrial Court shall have power to confirm, modify or
overturn any decision from which an appeal is taken and the decision
of the Industrial Court shall be final.

(4) The Minister may, by regulations, make provision for, the
form which the appeal shall take.
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PART X1—MISCELLANEOUS

95. Criminal liahility

Nothing in this Act and no imposition of a disciplinary penalty for a
breach of the Disciplinary Code shall exempt any person from being
procceded against, convicted or punished for a criminal offence.

96. Penalties

{1) A person who contravenes a provision of this Act, for which no
penalty is expressly provided is iable, on conviclion to a fine not exceeding
twenty four currency points and on a second or subsequent conviction for
the same offence, is liable to a fine not exceeding forty eight currency
points or to imprisonment for & term not exceeding two years, or (o both.

(2) Where an employer acts in contraventlion of any provision of
this Actnot specifically designated as an offence, a Jabour officer may
caution him or her in writing against repeating or continuing such
behaviour and if, having received a written caution, the employer
repeats the infringement in respect of which a caution, has been
given, he or she commits an offence und is liable on conviction to a
fine not exceeding twenty four currency points or to imprisonment
not exceeding onc year ot to both.

(3) Where an employer already convicted under subsection (2)
commils a subsequent offence against the same provision of the Act, the
cmployer 15 hable to a fine nol exceeding forty eight currency points or
1o imprisonment for a term not exceeding (wo years or to both.

(4) Where a court imposes a fine it may under this Act, it may
direct that the fine, when recovered, or such part of it as the court
thinks fit, shall be applied to compensate any employer, employee or
other person for any wrong done .

97. Regulations
(1) The Minister may by statutory instrument make regulations
for the better carrying into effect the provisions of this Act,
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{2) Without prejudice to the general effect of subsection (1},
regulations may be made under subsection (1) for any or all of the
following matters—

{a) exclusion trom the application of all or part of this Act,
limited categories of employed persons in fespect of
whom special problems of a substantial nature arise,

(h) exclusion from the application of all or part of this Act
categonies of employed persons whose terms and conditions
of employment arc governed by special arrangements;

{c) limitation of (he range of jobs open to migrant workers;
(d) conditions for the exercise of the Beard’s powers and functions;

(e) medical cxaminalions for persons over the age of eighteen
sceking empjoymenl involving exposure to specified hazards;

(f) employment of persons with disabilitics, apprentices and
other categories of employees;

(2} specified hazards;

(h) cxemption of specified categorics of employers [rom
notifying the district officer of any employment vacancy
whenever it occurs;

(i) partial payment of wages in form of allowances in kind;

(J) exclusion of persons holding high managerial positions and
persons working in family establishments from a rest after
working lor more than six consecutive days;

(k) the maximum number of working hours per week;

(1) limitation of application of disciplinary fines in ¢xcess of a
specified sum and to periods of suspension in excess of a
specified duration, where an employee believes an
employer was not justified in imposing a penalty or
suspension with half pay;
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{m) situations where scverance allowance 15 dug,
{n} the torm the appeal shall take;

{0} the precess of recruitment by recruitment agencics; and
(p) any other matter under the Act.

98. Repeal
The Employment Act, Cap 219 is repealed,

99, Savings

(1} Without prejudice to the Interpretation Act, any statutory
instrument, made under the Employment Act repealed by section 98,
and in force at the commencement of this Act, shall, with the
necessary modifications, continue in force so far as it is not
mconsistent with this Act, until revoked or replaced by statutory
mstrument made under this Act.

(2) Any proceedings pending under the repealed Act before the
commencement of this Act may be continued and completed under
this Act,

106, Transitionu]

(1) Subject to section 3{2), every person who is employed by an
employer under a contract of service, must be offeicd employment by
the same employer as from the day thig Act comes into force on terms
and conditions of cmployment no less favourable than thosc that
applicd to that employees’ employment under the Employment Act
repealed by section 98,

(2) The terms and conditions, including the salary payable, on
which such employees were employed, continue,

(3} There is no break or interruption in the employment of
employees because of the enactment of this Act,

(3) Nothing in this Act affects any rights or liabilities of any
cmployce under any provident, benefit, superannuation or retirement
fund or scheme relaling o any employee or former employee.

68




Act 6 Employment Act 2006
SCHEDULLE 1

DISCIPLINARY CODE
1. Disciplinary rules

(1) All orpanisations set up in accordance with this Act shall have
disciplinary rules, and the form and content of the rulcs may vary according
to the size and natore of the organisation.

(2) Disciplinary rules shall be in writing and shall be expressed in a
manner and a language which the employer’s employees may reasonably be
expecled to understand.

(3) Disciplinary rules shall be noon-discriminatory and applied
mmespective of race, colour, sex, religion, political opinion, national
extraction, natiohality, secial origin, marital stagns or affiliation or intended
affiliation to a unton,

(4) A disciplmary penalty shall vot be imposed on account of an
employee’s patticipation or proposed participation in the activities of a
union outside working hours or, with the consent of the employer, within
working hours, or in the organisation or proposed organization of a strike or
other industrial action that is lawful.

(3) In cases of minor infringements of work discipline, the employer
shall deal with the sitvation by way of informal advice and correclion rather
than invoking the formal procedures.

{6) Where the union is represented at the place of work by & union
branch, the employer shall consult the union branch before initiating
disciplinaty procecdings and penallics involving dismissal against an
employea who is a union member.,

{7) Employers shall keep record of the nature of any offences, the
conscguential actions taken, the reasons for their taking action, the lodging
of an appeal, and the outcome of any such appeal, and any other further
developments,

(8} Coples of disciplinary rules shall be made readily available by the
employer 1o every employee and shall be on permanent and prominent
display to all employees.
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(9) Disciplinary mles shall clearly indicate—
(a) the employees to whom they apply;
{b) the circumstances when the rules shall apply;

{c) the content of the rules, expressed cleatly in a form and in a4
langoage which the employees affected may be reasonably
expected to understand; and

(d) the penaities for infringement of the rules and the consequences of
future infringements of the rules.

(10) The employer shall inform employees of their rights when
accused of any infringements and of the procedures that shall be followed
in investigating and dealing with complaints .

(11) The employer shall ensure that an employee faced with
disciplinary action is—

(a) fully awarc of any comnplaints made against him or her and of the
nature and consequences of any proceedings taken against him
of her;

{b) fully aware of the form the disciplinary proceedings shall take,
including the possibility of appeals and the penalties for which
tic or she is liable if allegations are well founded;

(c) given & reasonable length of time in which to prepare any
representation which he or she mmay wish to make in answer to
the allegations, or in explanation of his or her behaviour, and

(d) given 2 reasonable opportunity to state his or her case, either
personally or through = representative of his or her choice.

{12} In work places where there are a number of levels of supervisory
and managerial posts, disciplinary rules shall make clear what level of
management is authorised to initiate and implement any particular
disciplinary action,

2.  Disciplinary procedures
(1) Disciplinary procedures shall be implemenied without unnecessary
delay, after proper investigations have been completed.
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{2) Where a decision to implement a disciplinary procedure is taken,
an employer shall at the first opportunity—

(a) inform, preferably in writing, the employee of what is happening,
in a form and language which he or she shall be expected to
understand, and

(b} remind the employee of his or her rights (o prepare his or her case
and or explanation, state his or her case and or explanation, and
appeal against any decision,

3.  Disciplinary penaltics

(1) In deciding on the imposition of a disciplinary penalty, the
employer shall have regard 1o the circumstances of the employee as weil as
the circumstunces of the jnfringement itsclf and, an employer shall not
impose a disciplinary penalty more than fifteen days after the occurrence
which gave rise to the disciplinary action.

{2} An employee is not liable to have his or her employment 1crminated
on the commission of a first disciplinary infringement, except in exceptional
circnstances, and dismissal for misconduct shall be reserved for cases of
scricus misconduct of repeated infringements of disciplinary rules.

(3} For a first minor jnfringement such as—

{a) latc arrival for work;

{b} unauthoriscd absence from work; or

(c} failure to apply himself or herse! properly to his or her duties,

au employee against whom it is decided to take formal disciplinary
proceedings shall receive a written waring.

(4) In serfous infringements, such as the employee’s failure to obey the
reasonable orders of the employer, the empioyce shall be penalised by the
imposition of a reprimand,

(3} In cases of serious misconduct, or persistence in committing less
serious acts, the appropriate penalty shall be dismissal, especially where the
infringement consists of—

(4} theft of or wilful damage to property of the employer;
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(b) wilful cndangering of the sufety of the employer, a fellow
employee or a memnber of ihe public;

{¢) physical assault on an employer, a fellow employee or a member of
the public; and

{d) inability to perform work by reason of voluntary intoxication,
whether by drink or drugs; or other misconduct of similar gravity.

(6) Where a decision to dismiss is taken, the dismissal shall be with
notice, or wages in licu of notice and sumtnary dismissal shall be reserved
for only the most extreme cases where dismissal is the appropaiate penalty,

{7) Under normal circumstances, dismissal shall not be irnposed as a
penalty withowt the employee having received a final written waming that
he or she was in danger of losing his or her job becawse of his or her conduct
and before deciding on dismissal as the appropriate penalty, an cmployer
shall first consider allermative penalties including the loss of ptivileges, job
transfer or suspension without pay.

(8) Disciplinary proceedings and particularly the imposition of
sanctions against labour union officials shall not be instituted without
consulting the union.

(9) The fact that an employec is charged with, or remiunded in custody
or is convicted of a criminal offence for an act committed outside working
hours shall not sutomaucalty give rise to a dismissal or other disciplinary
action and congideration in such cases shail always be given to the extent to
which such a conviction shall make the employee unsuitable for his or her
work.

{10) For purposes connected with an employee’s e employment, an
infringement of disciplinary rules shall be disregarded after the expiry of
two years in which that employee has not committed any further
disciplinary breach.

() 1) Disciplinary penalties which may be imposed shall be limited to
those prescribed in scction 62 and shall be subject to the restrictions set out
in subscetions (4) and (3) of that section,
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SCHEDULE 2

SECTION 2

A currency point 1s equivalent to twenty thousand shillings.
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